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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NjSW YORK 


In the Hatter of the Arbitration 
between 


NT3EL CORPORATION, 

Petitioner, 


-and- 


K. N. 2ACK METAL COMPANY; 

Respondent. 


73 Civ. 5344-K.I.O. 


NOTICE OP APPLICATION 
TO CONFIRM 
ARBITRATION A.VARD 


PLEASE TAKE NOTICE, that upon the Petition to 
Confirm Arbitration Award, the arbitration agreements dated 
January 13, 1969 and August 7, 1969, and the award of the 
arbitrator in the above-entitled arbitration proceeding, duly 
acknowledged November 20, 1973, and made in accordance with 
the Arbitration Laws of the State of New York and the Com¬ 
mercial Arbitration Rules of the American Arbitration 
Association, the undersigned will move this Court, before 
the Honorable Murray I. Gurfein, at the United States Courthouse 
for the the Southern District of New York, Poley Square, New 
York, New York, on the 24th day of January, 1974 at four 
o'clock in the afternoon of that day, or as soon thereafter 
as counsel can be heard, for an order 

1. Confirming the aforementioned award 
of the arbitrator; 

2. Directing that judgment be entered 
thereon; 







* 


NOTICE OF APPLICATION TO CONFIRM AWARD 

3. For such other and further relief as 
the Court may deem just and proper, 
together with the costs of thi 3 
proceeding. 

Datei: New York, New York 
December 17, 197} 


-VEIL, GOTSHAL & MANGES 
ATTORNEYS FOR PETITIONER 
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PETITION TO CONFIRM 


(same title) 

The petition of Intsel Corporation, by its at 
torneys, Weil, Gotshal t Manges, against the respondent M. 

V. Zuck Metal Company, respectfully shows: 

1. Petitioner at all tines hereinafter mentioned 
was and is a corporation organized and existing under the 

laws of the State of New York; with its principal offices 
located in New York. 

2. Upon information and belief, respondent at 
all times hereinafter mentioned was and is a corporation 
organised under the laws of the State of Michigan, with Its 
principal place of business in Ouxpark, Michigan. 

3. Thi 3 is a civil action wherein the amount in 
controversy, exclusive of interest and costs, exceeds the 
sum or value of 510,000. 

4. This Court has jurisdiction pursuant to 28 

•J.3.C. 1332. 

5. On January 13, 1969 and August. 7 , 1969 peti¬ 
tioner entered into written agreements with respondent, 

M. \v. Zsck Metal Company, for the sale of certain aluminum 
tubing and rods in interstate commerce, copies of which 
agreements are attached hereto as Exhibits A and R, re¬ 
spectively. 

6 . Each said agreement provided in Paragraph 9 

thereof 1 

"Any controversy arising under or in 
relation to this contract or any modification 
thereof shall be settled by arbitration in 
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PETITION TO CONFIRM 


the' City of New York in accordance with the 
Arbitration Lawn of the 'State of New York 
and the Mules then obtaining of the American 
Arbitration Association, and judgment on 
the award may be entered in any court, State 
or Federal, having jurisdiction." 

7. On April 12, 1973> petitioner served respon¬ 
dent with a Notice jf Intention to Arbitrate and duly de¬ 
manded arbitration. 

Pursuant to such notice and demand, and in 
accordance with the aforementioned agreements and the Rules 
of the American Arbitration Association, Mark A. Bucicstein 
was designated and duly sworn as arbitrator. 

5. Respondent was represented by its attorney 
at all hearings conducted by the arbitrator. 

10. Having been duly sworn, and having duly heard 
the proofs and allegations of the parties, the arbitrator 
made his award in writting, duly acknowledged the 20th day 

of November, 1973, a copy of which is annexed hereto as 
Exhibit C. 

11. The arbitrator's award reads as follows : 

1. M. W. 2ACK METAL COMPANY, hereinafter 

referred to as RESPONDENT, shall pay 
to INTSEL CORPORATION, hereinafter re¬ 
ferred to as CLAIMANT, the sum of THIRTY 
FIVE THOUSAND TWO HUNDRED FIFTY THREE 
DOLLARS and SIXTY CENTS($35,253.60) 
together with interest thereon at the 
rate of 6% from January 1, 1970 to the 
date of payment. 




PETITION TO CONFIhr 

2. All counterclaims of RESPONDENT are 
denied. 

3. The adrainstrative fees of the American 
Arbitration Association totaling SE^EN 
HUNDRED SEVENTY 3EVEN DOLLARS aid FIFTY 
THREE CENTS ( $777 , 5 3), 3hall be borne by 
RESPONDENT and postponement fees shall 
be borne by the Party requesting same. 
Therefore, RESPONDENT shall pay to 
CLAIMANT the 3um of SEVEN HUNDRED T'.VO 
DOLLARS and FIFTY THREE CENTS ($702.53) 
for said fees previously advanced by 
CLAIMANT to the Association, and CLAIMANT 
shall pay to the American Arbitration 
Association the sum of THIRTY DOLLARS 
($30.00) for postponement fees still 
due. 

4. This AWA.RD is in full settlement of all 
claims and counterclaims submitted to 
this Arbitration." 

12. No part of said award has been paid to 
petitioner by respondent although the same h .,3 been duly 
demanded. 


WHEREFORE, petitioner respectfully moves the court 
for an order confirming said award and directing that judg¬ 
ment be entered thereon in favor of petitioner and against 
respondent as follows: 

1. For the 9un of Thirty-Five Thousand Two 
Hundred fifty-three Dollars and sixty cents 
($35,253.60), together with interest thereon 
at the rate of from January 1, 1970; and 

2. For the sum of Sever* Hundred Two Dollars 
and fifty-three cent3($702.53); and 

3. For Interest on said amounts from the 
date of judgment; and 
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PETITION TO -CONFIRM 
4. I'or tbe cost3 oP thxj proceeding. 


Dated: New York, New York 
December L4, IC73 


WEIL, GOT3HAL 
ATTORNEYS FOR 


* MANGES 
PETITIONER 
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(NTERNATiaNAL selling corporation 

320 CAST ■» 3 « o STkltr • KCW YORK. N . Y. 10017 


1 Cl*. 

PURCHASED FROM: 

Ufalux as agents ror 

TCLCPHONC: OXFORO 7 -LJ 31 

CAULC Aooncss; INTOCL NEW YORK 
INTERNATIONAL TELEX: NY 434 « INTLSELL. N. V« 

Avenue 

Cogedur 

DATE OF ORDER 

January 13 , 1505 

ijinl 43^0 a. 


CUETOMCR ORDER 

u i- ' 


v D *1 a. i 1 O 1 

OUR CONTRACT 

-/C 2 *• 0 “»i • *• • 2 *lC*% 


Cabled C.rdur 

MILL ORDER 

■•ifetr’ 5 


SALES AND PU3CKASZ CONTRACT 


| 

M 

O 

1--* 

1 

►- 

451 Al.uainur.! 

* 

J. . , 

: :-5/3" 

O.D. >: .231 


1-3/4" 

312 

A . j 

1-3/1" 

.231 

<■ 1 

2-1/3" 

.312 


MATERIAL 


ubincr) 


cl * pf» ' 


in scoo-daucs with AST.; 3 211 
Length .ulnimviT. 1 -'.-' 3 " 

.••nxiaum 15 ' 

..'o Stencilling 

Submit :;lc & A and Special Customs Invoice 
T'.nal destination for insurance: Detroit, Kich. 
Ship all in one single shipnent 
To be applied again:t conversion 
Tnd Use TTnknown 

Ciutor.xr will submit directly to Silv-ey Shipping 
necessary documentation permitting conversion 
entry 


PACKING: 


3 ..port in cases 
o Z ::’.ar:. 2000 lb: 


marks: 7 •2.-3S3T 

litsol 50240 
2017-T451 

3 j'lc 

•lade in Franc : 
dross L ilet Lbs. 
Detroit No 1 /up 



PURCHASE 


I’et-PG Days 


o\ 12 


PURCHASE 

PRICE 


10,uuj 

10,000 


.*!-34S 
.48< 3 


case l o 2 

NOl/ s 11-73 






CIF Detroit 

Duty Paid 

SHIPMENT 


Lx Dock x)otro 
Duty Paid 



LCet cash a<; 
documents 




PETITIONER*^ EXHIBIT A 
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» 


at 


1 1 , , iji. 1 1 >t|| to ’ll* It Tit - .• tn{ <’« h* litioli • 
J r umi frrlive Hf'IVC h.' follow*: 

T U 1 .« I » » • » '* » 

MII.I. I ;» . 1 . if ;r »• • r • /!■ ; i»vi<I.*< 1. )•• i 


>•1 foil 1 1 on the lront.side hereof, 


li'i*.. vi r, I but lit t.*.» t »f 

i ilie r»i id u> ]><•: tpoiio or < t lurihtT 


S !?••» :.;*n f » \ > » all rea. mubio c-H'orti to obtain *diipp;i»;r faellid 
Mid 1 - , .I* \'.i ... .it. 

b. , v .»i r shad not be ib.bl * for any delay !:• duliwry of any . hipment or 
:»I* # V * . >•!' ; i . . m,-iie.it duo to •»’ lion, or lielliv rent pov.a r.-, 

sir;..**. . a. e:i, ilmii!. , »..!»!«• ioi. . v » s. On ••ivjiees wi i Wo;\.ua n. delay.* ill 
: ; te o f !.*• j>« ■ i 1 i ••ron;.'er orueiv.» ..ry for toe 

I*, i., a i." *>r .. . . i« i». ..i .in . jii'ntOiei : . or ; • e oei.t.v to or niu- 

eliiwry : t n.iia- or plants where prodtu d. military or naval arrest.> or 

jvi, , i, i.■ r* iii't-iiitiit.i'>1 .i.i' [-.iii '•! liiiitth Hi'ttii.v >I' -U 

it. t< i , i ir.. >« . or o . • "\t /nmeiilal l ulabvi; io,; toeiVo., or OUO to 

';i• ;y ,r her i :e:r i s wind. a *n- wr. 'a n. • . : i..liar or tti. .• imil: r to iV«» * hccin- 

.i »0\ e : i ,’i.e. .ite .. • «•;a t . « *ier s ( on* » ‘ •> ;..:it llot T Mln inj r 1I’Ottl SclicT S 

f nit. V ii a ! itail i d<*< rnd v n nded so le i . as it r* ' uli*<n i; 

pn'ventc d ord ; • «l by *• trh r i. • Sellvr agrees to : b’p uul i.r.yer ;..':rcca 
to accent ileiivvrir:. ;n the r*-'>J!ar cour. e after Kiwh ca '.res have >e*en re¬ 
moved. J. a n pcrioi. a* mj. pensiu.i. however, c.needs 120 days, cither 
,. rty m.i.v, writb ii nolle' 1 lo u.e other, cancel suen -nipmenl. 

•1. No,’.' iit»‘.t:iiid:nr tie ;> c.vi* or.s lor pavmrr.t her. in provided, in the 
.• bfn.re of si. i/.st na tim, jn-. m<. i Td 1 bo One on the d:.v 1*o;!owir r ? 

tl.e c:;pir;dioa of time provid*d i'r,r delivery. In urn event, the Seller 
. ...11 ii.vui e ti.»! iiay* j* s.L ti:«_ ron* met price. The iiiatcnai; nail ilien no .. Id • 
ft.r the I layer’ arconnt and the Huver shall pay appropriate sloraye 
charges tneicaiicr. % 

6. Mo modi Inat ion of this contract Khali be binding unless in vvritjnr. 
.‘•puo»i le i p.irti*.*, ann w: i'.er by fjther p;«r..v of any default ;Vial< 
be dce.r I a '• a'ver'of any sui, eq'ewil <lc.; ult. 

f». riairnv. cf nry hir.d or nature, exeep. for la nt ilefeetr. ore r;. (...cal'y 
barred unless :.vnie in writing within lent i01days«ift«*r »* ip*. ‘.be snrfcP- 
; ,ij.i.. ii,.•..i y v 1 ‘ •.'. ,<r; >i l* ar.v prie n . f or a»b ju n " Oi if.o .<>•.> • . * . ;a 
■ any mannoc irotn \hi- .• ..’iral .'..mit‘ inn n. (I.'iivery, wiin-hevoy .5 ra.’iinr. 

Clt.it.. • i'..r it '.i'nt def . re i... mi uni'-.v. mtulu within Mx.y (*;•'>) ut.yn 
after in . i;>t of iiir M.ilci'ial. 

Jn tin i v '..l t.i.y 1 : ;.i! •«* im. 1'10 pursui.t.'. to tnis motion. Sc’.ltt.* 
fciiuil have '.he nj.tior. ir. lull .. ut.t.t n. sueii ela.tn, lo iWivvi - , wtlKtn 
f ixiy (.'iOJ i!:;yr ;.rirr y .•. *;.• . ; M .h f'....i.i. ol-UT pv lerial if* J‘ 

(>t .he niai-rit . up.. . v.i.it). the cla..n ;■ "oil, t.nd iiuyer ahail .tip.vtipwii 
reitirn lo t *..•*• tiie i.iater.t.i or. ir.alty nhipivil. 

V. The .ioiivrry of ;. Hhipi.i. u; to tiny common rnrrior for delivery to 
lay Buyer sPi I ronstitutc n delivery to tin- Buyer. 

Thi.< r."rrpr.’.r’it shall Ik> ron^tr icd in nccortb’. ro with the Law* of 
the Sly.it vi New Von:. 

9 . Any coi.tn.vc-r.'V ai'i: ':■/ :,.ihroi in relation to this* contract or any 
tnodiiu'; lion l!.r. .f sit.*.'! 1 :• 1 : ... ! l.y t.t'. S.'ution i:> till’ Lit’.* of N. v.' Yv.rl: 
in ;,m .it. 1 . • • )i the A. oitrution l...v.a 01 .he State i f Xcu Yor’ and the 
Kuii’H tlien .. 111 :.it : ' f It. ■ American Ari.iirt.ii.nl A stain at ion. ami ju..* : - 
nwr.t ou ine aw.. a. in. y h. cnWrcd in any court, Stale or iA deral. having 
jurindidioa. 


ply 1 .. . 1 .1 

i'tl i . *1 .VS. 

t*: ‘■ ti».‘ 

p.... .<.... ... 

vhiti'-ry : l tr.i 

l< r. I. y ir 
;r;y «• !;.•.• t ac: 

a tftVt' .'nei 
fault. Vbi 1 :»• 
nn'vrutc .1 or. 


«at ton jar '• 

case No._AT / 6 — v y r /c, ■ 7 > 

NOV e 15/3 

No. < ~ R 

cf,.*,. .a , ..— 

— — uni3ir 


PEI'IT I ON EI J "o EXHIBIT \ cont.’ 
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r CR N AT I Cj N A L btLLl.SG UCiRPQR AT I □ "N 

I TACT 4S«o STREET • NEW YORK, N. Y. I0Q17 


TELEPHONE! OXFORD 7-1331 
CAOLC 400HCSS! (NT:.CL HFW VQR< 

INTERNATIONAL TELEX: NY 4341 INTLOCLL. N. 


)LD TO: 

,W. Znck Mecal Co. 
>0 West 57th Street 
>v York, New York 

-%.4 * / 


! 


PURCHASED FROM: 

Ufalex as agents for 
Cegedur 

Confirmation of 
Cabled Order 


DATE or ORDER 
CUSTOMER ORDER 
OUR CONTRACT 
MILL OROSR 


August 7, 1969 
3917 

50617 - Zack 


SALES AMD PURCHASE CONTRACT 


DESCR1 

PTION OP MATERIAL 

QUANTITY 

. 

PURCHASE 

PRICE 

HA. i j 1 

1 RR..J 

2017-T4 Aluminum Round Rod, Extruded 

Lbs. 

Per Lb. 

1 

2 -1/2" dia. round x 

12 ft. length 

10,000 

.462 

• 

.464 

In accordance vith A5TP.3211 but not cold finished 

No stencilling 

Submit >.TC & A 

Final destination for"insurance: Detroit 

To be applied against conversion 

Final user and end use unknown 

Customer will submit directly to Silvey Shipping 
necessary documentation for conversion entry 

Ship, if possible, together with order 50240/005-80563 
S.39 Ex Mill 


• 

1 

1 

1 

1 

ING: 

• 





Export in :ascs of 

2,000 lbs. max. 

MEMOER OF VHC PSCHIXEY CROUP 

• 

I 

i 

i 



PURCHASE 

miam 

SALES 

Ss ZK 3917 

2017-T4 

SHIPMENT 

Cif Detroit 

Duty Paid 


Ex Dock Detooit 
Duty Paid 

J 1 6c 

Net & Grose Lbs. 
Made in France 
Detroit No. 1/up 

% 

TERMS 

Net 30 Days 

TERMS 

Net cash ajaios: 
cio cuiuC ntu 

DELIVERY 

S.42 Ex Mill 

DELIVERY 

Mid Cjct. 

, Ex Mill 

• 

• 

r . i 

• 

•« 

1 

PETITIONER"3 EXHIBIT 

. B 
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TERMS OF SALKS AGREEMENT 


In addition to t.lu* tonus and mndit ions set fortIi on the frontside hereof, 
Buyer and Seller air roc as follows: , 

1. Each shipment hereunder shall be deemed a separate Side and made 
under a separate agreement; provided, however, that in the event of any 
default by Buyer, Seller shall have the right to postpone or cancel further 
shipments. 

2. Seiler agrees to use all reasonable efforts to obtain shipping facilities 
and to expedite shipment. 

3. Seller shall not he liable for any delay in delivery of any shipment ur 

__i. _ £ a A /d n C* r\A Uol 1J o.a i»o n f r»AUfn»*C 


UUlln|/Ul tUUWII Ul vil\. |iiuuuvio nv» \ tmwva w .... j • w-- — 

production or treatment of these produets, or accidents to plant or ma¬ 
chinery at mines or plants where produced, military or naval arrests or 
restraints, acts, demands, or requirements of the United States or any state 
or territory thereof, or of any governmental subdivision thereof, or due to 
any other causes whatsoever, whether similar or dissimilar to those h< rein- 
above enumerated, la.yond Seller’s control and not reauldnjr from Seller's 
fault. This agreement shall be deemd suspended so long as its execution is 
prevented or delayed by such causes. Seller agrees to ship and Buyer agrees 
to accept deliveries in the regular course after such causes have been re¬ 
moved. If such period of suspension, however, exceeds 120 days, either 
party may, on written notice to the other, cancel such shipment. 

4. Notwithstanding the provisions for payment herein provided, in the 
absence of shipping instructions, payment shall be due on the day following 
the expiration of the time provided for delivery. In such event, the Seller 
shall invoice the Buyer at the contract price. The material shall then be held 
for the Buyer’s account and the Buyer shall pay appropriate storage 
charges thereafter. 

5. No modification of this contract shall be binding unless in writing, 
signed by both parties, and no waiver by either party of any default shalr 
be deemed a waiver of any subsequent default. 

6. Claims of any kind or nature, except for latent defects, are specifically 
barred unless made jn writing within ten (10) days after receipt of the mate¬ 
rial and, in any event, prior to any processing or altering of thc_ material in 
any manner from the original condition of delivery, whichever is earner. 

Claims for latent defects are barred unless made within sixty (GO) days 

after receipt of the material. * ....... c .. 

In the event any claim shall be made pursuant to this section, S*ll9 r 
snail have the option, in full settlement of such claim, to deliver, within 
sixty (GO) days after receipt of such claim, other material in replacement 
of the material upon which the claim is based, and Buyer shall thereupon 
return to Seller the material originally shipped. 

7. The delivery of a shipment to any common carrier for delivery to 
the Buyer shall constitute a delivery to the Buyer. 

8. This agreement shall be construed in accordance with the Laws of 
the State of New York. 

9. Any controversy arising under or in relation to this contract or any 
modification thereof shall be settled by arbitration in the City of New York 
in accordance with the Arbitration Laws of the State of New -ork and the 

• Rules then obtaining of the American Arbitration Association, and judg¬ 
ment on tr.e award may be entered in any court. State or r ederal, having 
jurisdiction. 


- ^PETITIONER"3 EXHIBIT B corxt. 

-8a- 









=T 


L>: .i.;-)'! c 


Ai'jiRK / *>.■;/** /..j.'C-C/ATiv«» 


j.;, i.sj .vile' i- ci vnc /truLWauior. between 

1 * 1 * C-OUi Cr 


:ac:; i .'.v.;. tv. ,.v 


r; : • • : v-y t ■ 


a;:/.hd o? a:.-;;ka7c:( 

x 

X 

X 

X 

X 


I, THE U:^:t AKJiT.l.'V.TC'R, having been designated in accordance 

’■'ish the Arsitrat. into uy the abc/e- na. .- rtics, and 

dated Jsr.us.. :, _ ,-j a..a ... ..a 7, 1969* ar.d hnvir. ; bee:, duly sworn ar.d 

havin'. duly .. a. a ..real': an. ailegsticns ci the furtics, AVJAHR, as 
folic ./r: 


K. V. hACR Mi'DiD CC:i./.;.Y, hereinafter referred to ar. .V-SHCDT*.;?, 
thill pay >.c. Ih-dsl. Cd.. '..-..TIC'..'. hereiu4iN.tr referred y, as 

c:a: .;v, •. v. .- -. c.: 7 .x- ?:>-/ 

1 K re TARS tad S-T" CTT'S (‘yj, ,y„G; together with Jnt.rcra 
thororn rt the rate of £y, -A.-ca January 1, 197C co the* cate of 
pay.sent. 

AD. counterclaims of KEsrr.as:? ore denied. 

The administrative fees cf the American ArcJtratica Assc tint her. 
tetniir.; r.:..'..: :rc.T.::;:' zr:z.\: r:.— doi-taas :r.a ?:.Vf '.riss 
Cii.’TS (• /77.93), thrill be- borne by ■—ST'Ch.-ahT and post--ac-.er.t 
fees s. .11 st tome by the harty re<jue*tis 3 cee.e. . c. 

DW* .-• --- ... 

f ‘-’J 4 . v *- - * - r.u. M c _ .... .< *..•.* 

i'Ohhd>H a..a . i.’f.’ it HITS r",fj ( V 7C?.53) for said fees mv.viounly 
advance. *y CTAVA;:? to the Association, and CLAUl’d.? shall •..•/ 
to the .'-can Ar ultra sic;. Association the si— of Viill.f'.’ DC—Aff, 
(§1*7.00) for postfe..er. r.t fees still duo. 

Thin AU’.nb is in full settlement of all claims ar.d count.rclaims 
submitted to this Arbitration. 


DViLb: *:o'.'c,tber 19, 3 973 


SZVE Of 1 CW VCDh j 

CUTTV Of SiW YC..K ) 


~y4rt.C 4-Jy:f'" 

\ ; r ... •( -1 »• 

X \. V ' . * X.OU..C/ . .. a-i« 

/ fl 


C.i this at day of November, 1973, befere me personally 
*J*<1 np,: rid Mia ... lUChhl.A ;, »u r.. • ar.d Jwerr. to :.a to be 

the inc!:”idual described in aid who tm-ruied th.e foregoing instrument ar. 
he ac'.jif a.’edged to me tiiot ho executed the r.ar.e. 


4 i L/r 


'it 

I V‘‘* *** ' 4,1 ^ 
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CROSS-MOTION TO VACATE A'.YARD 


(same title) 

The above named respondent will cross-move this court 
or. the occasion of petitioners' motion before the Honorable 
Murray I. Gurfein at the United States Courthouse for the Soitn- 

ern District of Hew Yorit, on the ?4th day ol January, IJ74, at 

four o'clock in the afternoon of that day, or if said data is 

objected to as 'intimely then the jl3t day of T nu-.iry, l >71, at 

the sarx* tjne and place, of us joon thereafter as counsel com 
co neard, for an order 

I 

1. To deny petitioner's motion for :» co:.fnrr-tion. 

of the award. 

2. To dismiss the petition upon the following 
gro inds set forth in Rule 12(b) F.R.C.P.;- 

a. lacK of subject-matter jurisdiction; 

b. lacK of jurisdiction over the person; 

c. improper venue; 

d. insufficiency of process; and 

e. failure to state a claim upon which relief 

can be granted; 

3. To vacate the award mentioned pursuant to 
9 T T.3.C. A., Arbitration, Section 10 upon the following grounds: 

a) , the 3ame was procured by corruption, fraud 

or undue means; 

b) . the arbitrator was guilty of misconduct in 
refusing to hear evidence pertinent and material to the contro¬ 
versy, in relying upon incompetent and unlawful evidence, and 
was guilty of other misbehavior by which the rights of the res¬ 
pondent were prejudiced; and 

c) . where the arbitrator exceeded their powers, 
or so imperfectly executed them that a mutual, final, and defin¬ 
ite award upon the subject matter submitted was not made; 
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4. Directing that a re-hearing of this controversy 
upon the pleadings of the parties be had by thi3 couit and a jury 
at a proper venue thereof; and 

5. That such other and further relief which this 
court may seem jU9t and proper be had. 

Dated, New Yortc, New York 
January 19, 1974 


Your3, etc. 

ANTHONY B. CATALDO 

Attorney for petition 
appearing specially herein 
Office * P.0. Address 
111 Broadway 
New York, N.Y. 10006 
Tel-962-0965 


To: WEIL, COTSHAL 4 MANGES, Esq., 
Attorneys of Petitioner 
767 Fifth Avenue 
New York, N.Y. 10022 
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AFFIDAVIT OF EUGENE M . ZACK 

ir; support of cross-motion T6 vacate 


(same title) 


EUGENE M. ZACK being duly sworn deposes and says that 
he i3 President of M.W. Zack Metal Company, the respondent 
named above. That he had communications about the 3ales con¬ 
tracts for aluminum' tubings which are the subject matter of this 
controversy with Mr. Victor Besso and a Mr. Romano, who are 
officials of Intsel Corporation, the petitioner. Mr. Victor 
Besso is the executive president of the corporation while Mr. 
Romano was in an assistant capacity. Deponent has been making 

9 

deals with Mr. Besso for many years, for all types of merchandise, 
sold and bought between Intsel and Zack Metal Company, and us¬ 
ually, these deals have been in large quantities. These dealings 
with Mr. Besso have extended over the past twenty years. Both 
Mr. Besso and Mr. Romano were employed in their respective cap¬ 
acities at the time of the hearing on the arbitration in this 
matter on November 9* 1973 and insofar as deponent xnows they 
are still so employed. Deponent attended the hearing on the ar¬ 
bitration which was held at 140 West 51st Street in Manhattan 
before Mr. Mark A. Buckstein, Esq., the arbitrator. 

Neither Mr. Besso nor Mr. Romano were present at the arbitra¬ 
tion. Instead a Mr. Fifield was the only employee of the peti¬ 
tioner to testify at the arbitration and he had never ta<on part, 
in the dealings In respect to the matters in controversy. When 
the notice to arbitrate was received by deponent, the notice 
was turned over to deponent's son Robert, who is n lawyer with 
an office in Southfield, Michigan with instructions to protect 

the interest of respondent. Since that time Robert decided that 
he would rather pr-mctice^w in a warmer climate and 





AFFIDAVIT OF EUGENE M. ZACK 
IN SUiTOfl'OF 3ftflSS-MO*f6N T(*) 


specialize in a particular field of law and he chose admirality. 
He withdrew from the practice of law in the Detroit ar«»a, moved 
to Florida, enrolled in the Law School of Miami University, arid 
entered courses of maritime affairs, at where he is now encaged. 
What Robert did or did not do in this matter, deponent doen not 
Know. When deponent learned that a hearing was scheduled m 
■July, 1973, he referred the mutter to Mr. Cataldo in New York 
City. All papers were forwarded to Mr. Cataldo. Shortly after¬ 
wards, f*r. Cataldo informed me that he would have to prepare 
an answer to the charges ans suggested a counterclaim for Intael* 
failure to deliver the goods on time as agreed. He was author¬ 
ized to file the pleadings he suggested. Jllso Mr. Cataldo in¬ 
formed ne that Mr. Buckstein was tne appointed arbitrator al¬ 
though he had been pecked by Intsel and the American Arbitration 
Association had refused to give Mr. Cataldo a choice of arbitra¬ 
tors and had refused to change arbitrators. Deponent asked what 
could be done about the matter. Mr. Cataldo replied that he had 
objected to the appointment, and he would again object ut the 
hearing to preserve deponent's rights. At the opening of the 
hearing, in deponent's presence, Mr. Cataldo stated that he 
wanted to record his objections to proceeding before the sitting 
arbitrator, because Zack was not given an opportunity to name an 
arbitrator. The arbitrator said that no record of the objections 
could be made because it was not customary to make a record in 







AFFIDAVIT OF EUGENE M. ZACK 

IN SUPPORT OF CROSS-MOTION flO VACATE 

the hearing and there was no stenographer present. Besides, he 
said that he was the arbitrator chosen and that closed the issue. 

The facts of this matter started in the fall of 1968. 
Deponent had received an inquiry for aluminum casings from a 
customer in the Detroit area, Fox Manufacturing Company, Res¬ 
pondent is a Michigan corporation and at that time it htvi offices 
in Warren, a suburb of Detroit, Michigan, Deponent has a repre¬ 
sentative in New York, one Edward E. Krasnov, oe 250 West 3?tn 
3treet, who buys and sells commodities, mostly me air, for re¬ 
spondent, on a commission basis. On this occasion, deponent 
asked Mr Krasnov to secure prices for the tubing as described 
by Fox Manufacturing Co. Prices were obtained and a contract 
to buy 40,000 lbs. of the tubing was made in December 1968 with 
Intsel, the petitioner. Intsel is a commission broker and is 
part of a group of companies located in France call \ Pecheney. 
One of Intsel's objectives is to sell metal objects that can be 
fabricated to specifications at a mill in France. App-ro.-tly, 
in this case a French mill called Cegedure had agreed to fabri¬ 
cate the tubing at Intsel's request. However, respondent's 
contract was with petitioner. 

Despite the agreement already made, the French mill 
was not sure of the end product to be made and it requested a 
sample. In february, 1969» a sample was supplied to Intsel and 
it wss obtained from Fox Manufacturing Co. It was the usual 
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hollow tab with the legend United Stater? Government with u ser¬ 
ial n’anber at the bottom of the casing. The agreement for the 
40,000 lbs. of this material wa3 altered to the extent thc.t 
only 10,000 lbs. was sold and purchased. In essence, it was a 
trial order. If the final product complied with the sample, 
additional orders would be placed. A written memorandum of the 
reduction of the quantity to 10,000 lbs. was made and attached 
hereto as a true copy of the sales confirmation issued by Intsel 
confirming that the order was reduced to 10,000 lbD. It is 
marked Exhibit 1. 

The earlier contract of December 1968 as amended was 
fully performed. This testimony wa3 uncontradicted it the hear¬ 
ing on the arbitration. However, Intsel put into the record 
their own purchase order from Cegedure which is now Exhibit A to 
Intsel's petition in this Court. In its brief to the arbitrator, 
Intsel argued that the June order was a modification of the or¬ 
iginal 40,000 lbs. order made in December 1968. The fact is 
that Intsel sent its sales confinnation to respondent covering 
the purchase order of June 18, 1969 and in that sales confirma¬ 
tion it cancelled the items that had been stipulated in the Decem¬ 
ber order. See a true copy of the said confirmation marked Ex¬ 
hibit 3 hereto attached. 

The new agreement was for different sizes and differ¬ 
ent descriptions. A 3 the 10,000 lbs. was paid for, the December 
order was fully executed. 


-15- 








AFFIDAVIT OF EUGENE M. ZACK 

in sT^'^-oy' TO vacate 

There were no arbitrable issues under the January 
1969 writing. The award stated that $bere wa 3 some $J6,000. 
due from ZaoK to Intsel under the January I 3 , 1969 writing and 
the August contract. The arbitration completely ignored the 
June contract, and awarded on a contract under which it was 
conceded that nothing was due. 

The arbitrator referred to the contract upon which 
he made the award as the January 13, 1969 contract. Intsel says 
that that contract is Exhibit A attached to the petition. Clearly, 
there was and never has been any dispute under that contract 
as it ended with full performance of a part and an agreement 
to cancel the remainder. The performance wa 3 testified to 
without contradiction and even remains conceded. The cancelled 
parts are designated by Intsel in its confirmation marked Exhib¬ 
it 3. 

It is most important to observe that the confirmation 
of the sales Exhibit 3 restates the terms of the purchase order 
of June 18, 1969 # in every respect, including the all-important 
shipping instructions and delivery date. In addition to noting 
the cancellation of the tubing originally ordered, the confirma¬ 
tion affirms that the delivery date on the first mentioned 15,000 
lbs. was "as soon ae possible" and that the remaining 40,000 
lbs. was to be delivered at Detroit in September. Inetel con¬ 
ceded at the hearing that time was of the essence in each of 
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in stowa w vacate 


these contracts. 

In July, deponent received another order for 10,000 
lbs. of aluminum rods from Fox. Respondent issued its purchase 
order dated July 29, 1969 for this new quantity. A true copy 
of this purchase order is attached and i :3 mn. ced Exhibit 4. 

But the shipping date designated wa3 incorrect. A modification 
was arranged by deponent with Mr. Besso in conversations subse¬ 
quent to July 29, 1969. The delivery date was changed from the 
time shown on Exhibits 4 to a delivery at Detroit in September 
to coincide with the delivery of the tubing ordered in June. 
Intsel's confirmation of sale confirms the new delivery date. 

A true copy is attached hereto as Exhibit 5. 

Fox Manufacturing Co. was itself in a contract with 
the government to supply the finished product at agreed times. 
Because of its own contractual deadline, Fox needed these casings 

at Detroit no later than September. For these reasons, depon- 

% 

ent had negotiated with Intsel for a change in the delivery date 
for this last 10,000 lbs. to September. The correction was 
agreed to by Ir.tsel and in its sales confirmation it reflected 
this fact by noting that the shipment was to go forward with 
the previous order. A slight increase in price from .462 to 
.464 was also agreed upon and the confirmation of cules confirmed 
it. 

In the month of September, deponent roceivod hii in¬ 
quiry from Fox Manufacturing Co. about the expected arrival of 
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the aluminum tubing. Your deponent telephoned Mr. Krasnov 
astcing him to make the inquiry of Intsel. Mr. Krasnov did mates 
the inquiries ur.d he kept the deponent informed of hi , conversa¬ 
tions with Intsel. Finally, Mr. Kra3rov reported that he could 
not get any confirmation from Intsel that the shipment had been 
made or that it could be expected at Detroit m the month of 
September. Deponent reported the refusal of Ir toel to confirm a 
delivery date for September to Fox Manufacturing Co. who there¬ 
upon cancelled the order. Deponent then told Mr. Krasnov to can¬ 
cel the order to Intsel because Fox had cancelled its order with 
respondent. Krasr.ov cancelled respondent '3 orders to Intsel, 
both the one purchased June 18, 1969 and the one purchased July 
23, 1969. Mr. Krasnov stated at the hearing that when it ap¬ 
peared evident that the shipments would not arrive at Detroit, 
in September, he told Mr. MernicK of Intsel, the person at Intsel 
with whom he had negotiated the purchases, that Fox had cancelled 
its contract with respondent said that he was cancelling the 
contract of respondent with Intsel. Mr. Mernick said alright 
what canl do. I can't get a shipping date out of the mill. I'll 
tell the mill Zack has cancelled the contract. 

Insofar as your deponent knows, matters stood still 
with the cancellation by Mr. Krasnov. However, in November, 
deponerut received shipping documents from Intsel showing that 
three ships were scheduled to arrive at Detroit during the month 
carrying the casings and rods ordered. 

The matter was referred to Mr. Krasnov. Mr. Krasnov 
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IN lUFPohl .)F g.t633-ACTION fr6 VACATE 

told f’r. Menu ok th.it the material would not, ho accepted, that 
the contract w ,s cancelled. He testified to this without con- 
tradiction. 

AIjo, Mr. Krasnov testified before the arbitrator that 
no had cancelled the contract with IntoeL for the litter*.• 
failure to deliver on the agreed date; that no could vt extend 
the delivery because the customer, Fox, h id eu icelled its ro.:- 
tract with Zac< and had covered its materials renuirement else¬ 
where. Also Mr. Krasnov stated that ? T emiclc <ept telling him 
that he had not heard from the mill and therefore he could not 
confirm delivery for September. At this point, the arbitrator 
questioned Krasnov about Clause 3 on the hack of the salon con¬ 
firmation, asking whether thut clause hadn't excused Jntnol'a 
failure to deliver. Mr. Krasnov s.ad "no'* he had irver read the 
clause, but it did not apply anyway. No evidence had beer, j:ver. 
by anyone to show that the stated excuses in Clause 3 had beer 
claimed by Intsel to be applicable. Yet, the arbitrator adopted 
a etern voice to inquire of Krasnov whether the September del¬ 
ivery dates aid not been postponed. With thin Krasnov became 
angered at the arbitrator for trying to excuse the petitioncr's f 
Intsel* 3, failure to deliver. He left the room, refusing to heed 
even deponent '3 lawyer to calm down and finish the testimony. 

This was r ot the first. time that the arbitrator hud 
shown a predisposition to enter the d ionite to puen'tion ">i t t.o.v 
from petitioner's viewpoint, fie allowed ”r. Fificld, who by 
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his own admission was not familiar with the negotiations for 
the purchase and sale of the material and with the cancellation 
of the agreements in September 1969, to state that It.tael s 
agreement with the mill was the contract of the two parties, 
ai.d that the mill was delayed in some indefinable way on matcirg 
the delivery. Hr. Fifield admitted on cross-examination that 
these communications of Int3el with it3 mill were not sent to 
Zack, they were not discussed with Zack und Zack was never asked 
to consider their impact upon the contract obligation-' ol the 
parties. Mr Krasnov had appeared agitated by these claims of 
Mr. Fifield, exploding to say that the telex between Intsel 
and the mill had nothing to do with the matter, that Intsel never 
discussed the import of those messages with him, that in fact, 
one of the Merr.ick telexes in late September had said that Inteel's 
customer, Zack, was angry instead of reporting that Zack had 

cancelled the contract. See Exhibit 5» 

All objections by respondent's attorney to the irrel¬ 
evancy and incompetency of said communications and the writing 
of January lj, I960 were overruled on tho obviously erroneous 
theory that the arbitrator would have to let the evidence in 
to see if it had any relevancy. Its irrelevancy was obvious. 

At the same time, the arbitrator had refused to ad¬ 
mit lr.tsel'9 confirmation of the sale to Zack. This ruling 
was accompanied by sly remarks respecting the alleged irrelevancy 
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Of mtsel's confirmation of aaie to deck eince Ir.tsel was 

showing its Knowledge of shipping conditions in of faring tno 
tolexes. 

i.arlier, hack's attorney had called the arbitrator's 
attention to the clause of the contract providing arbitration 
and to the fact that it specifies that the laws of the state of 
Kew York were to be applied. The attorney stated that he had 
prepared o trial memorandum limiting the issue to the facts of 
the contracts of June and July 1369 and that no iaoues remained 
respecting the Deoember-January contract and the riocember 1969 
oral agreement to take in the goods in deponent's warehouse for 
Intsel’s account. The arbitrator stated that, of course, he 
would comply With the law of New fork but that he believed that 
he had the power to deal with the facts as ho saw fit. The at¬ 
torney countered by saying that even what is n fact is a matter 
of law to which the arbitrator failed to reply. 

Now it seems from a reading of the award that the 
arbitrator disregarded the Inw which he aaid he wan going to 
follow and went ahead mid decide! issues which should not 
have decided. The only contracts were the purchase orders of 
Tune 18, I960 and nf July ? 3 , 1969 end their respective shies 
confirmation, but th. arbitrator did not base his award on ta¬ 
ct all. In fact, he ignored the record and conceded evidence. 
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He ignored the uncontradicted evidence of cancellation. Also, 
he ignored the uncontradicted evidence of the oral agreement 
deponent made with Mr. Be3eo to thke in the materiuL for storage 
and regale for Intsel's account. Failing to call Mr. Bcoso 
and Mr. Romano was tantamount to an admission that this oral 
agreement was made as testified to by deponent. Also the arbit¬ 
rator ignored the fact that Intsel's own writings prove that 
the tendered delivery was made in late November instead of Sep¬ 
tember. There was no proof of a modification of the delivery 
date provisions and Intsel conceded that delivery as agreed wa 3 
material to the contracts. The disregard of these matters by the 

arbitrator was itself a manifest disregard of his duties as un 

/ 

impartial neutral arbitrator and misconduct that should entitle 
Zack to an order of this Honorable Court vacating the award. 

'THEREFORE, it is submitted that the award ic unlawful 
in that the arbitrator treated the facts as though he could 
disregard the truth and find whatever facts he believed necessary 
to support his decision. Further, deponent sincerely believes 
that the only issue within the arbitrator's duties was the 
possible legal effect of the cancellation in September because 
of Intsel's failure to deliver that month. Yet, this issue was 
not decided by the arbitrator. It would appear to be useless to 
refer this matter back to arbitration because of the uncontra- 
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iw 'Iffl Vacate 


dieted fact of Cancellation, but instead thi3 court should en¬ 
ter judgment for the responent. If, however, an i3sue of fact 
appears to this court for trial, it is respectfully submitted 
that such an issue be referred to a trial by thi3 court, by a 
judge and jury. 

Sworn to before me this 
20th day of February, 1974. 

EUGENE M. ZACK 

Notary Public 


AFFIDAVIT OF ED,YARD E. KRASNOV 

(same title) 

EDWARD E. KRASNOV being duly sworn deposes and says 
that he is commodities broker with an office at 250 West 57th 
Street, in the Borough of Manhattan, City of New York. 

In the fall of 1968 Mr. Eugene M. Zack, president of 
M.W. Zack Metal Company of Detroit asked deponent to get prices 
for a quantity of hollow aluminum -»bing of certain United 
States Government specifications for a customer of his. Deponent^ 
among others, communicated with a Mr. Mernick of Intsel Corpora- 
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tion. Intsel is known in the trade as a representative of metal 
fabrication mills located in France. After several conversations, 
Mr. Mernick submitted a price which wee transmitted by deponent 
to Mr. Zack. A few dnyu later Mr. Zack told deponent that he 
would agree to buy 40,000 lbs. of the tubing ut the price men¬ 
tioned. Your deponent telephoned Mr. Mernick and .an agreement 
was made in mid December 1968 to buy and sell 40,000 lbs. ut 
the government specifications mentioned and at the agreed price. 

A purchase order was sent by Zack and Intsel responded with a 
confirmation of sale.. In mid January 1969» Mr. Merrick telephoned 
deponent to ask if Zack's customer could furnish a sample of the 
tubing wanted. A sample was made available. Deponent per¬ 
sonally delivered it to Mr. Mernick. On the bottom of the tub¬ 
ing was the legend United States of America with a serial number. 
During tnese conversations with Mr. Mernick the fact that Znck 
was not the manufacturer and that the manufacturer had his own 
contract with the government was talked about. Zack was required 
by Intsel to get his customer to furnish an affidavit as to the 
end use of the product so that Intsel'3 liability for the duty 
would be reduced. 

As a result of furnishing the sample, it was agreed 
with Intsel that the order for 40,000 lbs. should be reduced to 
10,000 lbs. This reduced order was to be a trial order. The 
10,000 lbs. of tuDing were made, shipped, received, approved und 
paid for by May 1969. In June 1969» Zack got an order for 55,000 
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lbs. of thy tubing from Fox and told deponent to order the oi '.en 
and dimensions of the cample which were different from the ai-’.es 
and dimensions specified in the prior order. Deponent negotiated 
with Mr. Men ick and made an agreement to buy the 55,000 lbs. 
of new material. The principal stipulation of the sale was the 
delivery date. The whole shipment had to be delivered at Detroit 
in September 1969 with an advance shipment of 15, 000 lbs. to 
be "shipped as soon as possible" to stock Fox with that quantity 
in advance of the delivery of the remainder of the order. 

In July, Zack told deponent that 10,000 lbs. of rods 
was wanted by Fox. Deponent telephoned Memick and after nego¬ 
tiations it was agreed that he would sell Zack an additional 
10,000 lbs. but Mr. Mernick suggested an October shipping date. 
This seemed acceptable to deponent but Fox refused to accept 
delivery of even this 10,000 lbs. for October. Mr. Zack spoke 
with Mr. Besso and told him that he could not get the order un¬ 
less he agreed to a September delivery the same as the June 
order. Mr. Besso agreed to ship and deliver the 10,000 lbs. 
along with the previous order of 55,000 lbs. 

In early September, Mr. Zack asked deponent to check 
with Intsel to see if the shipping would be in time for delivery 
at Detroit later that month. Deponent telephoned Mr. Mernicic 
and asked him about the delivery of the material. Mr. Mernick 
said he would telex the mill und let deponent know. Mr. Merrick 
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did not call back. Deponent telephoned him again. Again Mr. 
"emick said he did not know if shipment had been mude but he 
would telex again. A few days later deponent telephoned Mr. 
Merrick. This time Mr. Merrick said thut he could not get a 
shipping date out of the mill. Deponent said that he would re¬ 
port that fact to Zack. Deponent told Mr. Zack that Mr. Memick 
had told him that the mill would not even let Mr. Memick have 
the shipping date. Theis was mid-September and it looked like 
that Intsel would not meet the delivery requirements of the con¬ 
tracts. Mr. Zack called deponent to tell him that Fox had to 
have the material delivered at Detrc.t in September or he would 
cover himself from other sources. Deponent telephoned Mr. Merrick 
and told him that Fox had to have a September delivery to meet 
his own contract deadline. Mr. Memick said that he would again 
telex his mill and report this fact. On or about September 25, 
1969 deponent telephoned Mr. Memick and demanded that Intsel 
assure him that the agreed delivery would be made. Mr. Memick 
refused to make that assurance but promised he would telex the 
mill again. Deponent reported this refusal to Mr. Sack. The 
next day, September 26, 1969 , Mr. Zack * did deponent that Fox had 
cancelled his contract with Zack and deponent should toll Intsel 
that Zack will have to cancel, too. Deponent telephoned Mr. 
Mernick and told him that Fox had cancelled his oontract with 
Zack and consequently deponent was cancelling the contract for 
Zack. Mr. Memick said he would telex the mill that the order 
was cancelled. 
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In mid-October Mr. Herrucit teLophor.ed to tell 
him that a part ol the order could bo shipped that month. 
Lopor.er.t told him that Fox h^d covered the ord^r i'rom ir.ot* ■**/ 
soiree and Zack coild not take the late delivery. jj; l'aet, 

as it happened, even this October shipping did not arrive mtil 
late November. 

Deponent attended the hearing on tne arbitration as «. 
witness for Mr. Zack. He arrived early and listened to all 
that wa3 said and "talked about. Deponent heard Zacka attorney 
tell the arbitrator that he objected to the arbitrator pro¬ 
ceeding with the hearing because he was one picked by Irtsel, 
that the society had refused to give the attorney a choice 
of arbitrators, which he had requested and that he shoild 
let the arbitrator know of that objection. The arbitrator 
declined to act as requested and he proceeded with the 
hearing. 

Mr. Fifield testified. Deponent knew Mr. Fifield 
and knew that Mr. Fifield had not taken any part in the 
negotiations that led to the contracts. Mr. Fifield pro¬ 
ceeded to testify that he was Mr. Mernibk’s boss and he then 
identified the writing marked Exhibit A as the contract of 
the parties. This was perjurous us Mr. Fifield knew that that 
Exhibit was Intoel'a own confirm/ifcton of purchase of the miLl 
of the first 40,000 lbs. which order was later rod iced to 
10,000 lbs. and filly performed. Next Mr. Fifield identified 
Zack's written confirmation dated J me 18, 195-3 for the new 

purchase order Jfor 55,000 lbs. Zack’s attorney offered Ii-.tsel'* 
confirmation of sale for the 55,000 lbs. dated July 23, 
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I'S'O, Which confirmed del ivory uo nt-itod n>)ov<'. 
fTr. Fifield Identified Zack’c written confirmation dated 
July ??, 1 06 ( j for the 10,000 Lbc. of rodn and Intoel’o con¬ 
firmation of August 7, lj69. 

Then Mr. Fifield identified certain telex 
between Intsel and the mill respecting the 3 ises ur.d r«?uj ce¬ 
ments of the tubing to be made under the first order of 
December 1968. Then he identified other telexes that passed 
between Ihteel and the mill in September 196s. Whether 
these were the only telexes that passed between them is not 
Known, but one in late September which was supposed to have 
informed the mill of'the cancellation of the contract by 
Zack simply stated that Zack was angry. It appeared to 
deponent that Intsel was flim flamming the arbitrator by 
the use of these^telexes. They had absolutely nothing to do 
with Zack's contracts with*'*Intsel. The attorney for Zack ob*J 

jected to their introduction but they were admitted. In ad- 

5 

mitting them the arbitrate® with a sly smile on his face said 
that he would lit th«p i^ to see if they had a bearing in the 
■attar. 

■ i ‘ ,• 

Zack*s attorney had objected to the January 13, 

1969 writing being introduced as having no relevancy, but Mr. 
Fifield said that it was the same as the confirmation of sale 
that was sent to Zack; but that was not true. The confirma¬ 
tion to Zack was intrtdmofd and it showed that it was differ- 
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ent from Kxhibit A. Yet, th*‘ arbitrator ref ujud to strike 
it with the sumo amused smile. Deponent concluded that 
the arbitrator was not being neutral but was showing par¬ 
tiality to Ir.tsel. 

ZacK's attorney argued the point that as New Y>r.v 
law qontrolled and as New York law would not allow the Jnr- 
lary 13, 1969 writing into evidence, the arbitrator should 
follow that law. The attorney in has opening statement at 
the hearing had stressed that the only issue for arbitration 
was whether the June contract for 55,000 lbs. and the July 
contract for the addititional 10,000 lbs. had been cancelled 
for cause by Zack. Also the attorney said that concededly 
the delivery offered was made in late November and that was 
not accepted but it was proof of Intsel's breach of the con¬ 
tracts, and that the breach put an end to the arbitration. 
The arbitrator acknowledged that he should and would apply 
New York law. He did not mauce any remark about the issue 
to be arbitrated as stated by ZacK's attorney. He did re¬ 
mark that he was the sole judge of the evidence. 

At that time Mr. Fifield said he did not know 
that Zack had a customer f6r the tubing, deponent could not 
bear the obvious misinformation and volunteered to say that 
he did, too, know that the Cubing was to bo resold to Fox, 
h government contractor. Also, back's attorney brought out 
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on cross-examination of Mr. Fifield that Zack was never sent 
a duplicate of the January 13» 1969 paper, Exhibit A; nor 
were any of the telexes passing between Irt3el and the rill 
were sent to Zack, and that their contents were never dis¬ 
cussed with Zack. However, Mr. Fifield persisted in the 
ambiguous statement that they had to do with the contracts 
a statement that the arbitrator refused to strike. 

'.Vhile deponent was .answereing questions abo it his 
talks with Mr. Mernick in September and had gotten to the 
point of cancelling the contract because it was evident that 
Mr. Memick could not meet the delivery date and while depon¬ 
ent was reading Mr. Merrick's telex to the mill which said 
that the customer was angry instead of reporting the cancel¬ 
lation a3 Mr. Mernick had said he would do, the arbitrator 
interrupted the questioning of deponent by Zack'3 counsel. 

He demanded to know whether deponent had ever read Clause 
3 on the back of the sales confirmation of June 23» 1969. 
Deponent said he did not know anything about clause 3» that 
that writing had gone direct to Zack at Detroit and he had 
not read it. Deponent was asked to read Clause 3 . He did 
and he then said that none of the things written about Clause 
3 hud happened. In fact, Intsol had not claimed that any 
such excuses applied. Your deponent said that it hud specif¬ 
ically been agreed that time was of the essence in order for 
Zack to buy for the resule to a government contractor. Mr. 

-30- 







AFFIDAVIT OF EDWAftD is. vu A3NOv 


Pifield on the stand hod testified that time was of the ea- 
3ence in these cases. The arbitrator continued his questions 
in voice and manner of questioning which was so hostile that 
it clearly appeared that he wu3 trying to bring the facts 
to a situation thut a late delivery was excused when those 
events had not occurred and Intsel itseld, was not even claim¬ 
ing that they applied. Deponent got angry at the thought 
that a so-called neutral arbiter was acting as an advocate 
for a party, that he believed that he was facing a lcang&roo 
court and could be of no help to a fair and impartial judgment 
and as he was about through with his testimony, he said he 
was not going to say anything more and left the room. 

Sworn to before me this 

22th day of February, 1974 . E ITOAKD E . KUmkW 


(same title) 


AFFIDAVIT OF ANTHONY B. CATALDO 

IN SOmUfl 0? gROgg-ifgglOK TO VACXTE 


ANTHONY B. CATALDO, being duly sworn, deposes and 
says that he is the attorney for the named respondent in 
this proceeding to confirm an award made by a single arbit¬ 
rator; deponent represented the respondent on the arbitration 
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proceeding and he is familiar with the facta of the case 
and with the proceedings that occured both at the arbitration 
association and at the hearings; he is competent to rurfe 
this affidavit in support of respondent's cross-motion to 
vacate the award and in opposition to petitioner '3 motion 
to confirm it. 

The function of this affidavit is principally to 
clarify the points of respondents cross-motion. It will 
also state the facts of the proceedings at the arbitration 
board coming to deponent's personal knowledge and which may 
be pertinent to the discussion of the separate reliefs beir.g 
requested by respondent on its cross-motion and in opposition 
to petitioner's motion. 

First, petitioner's motion shoild be denied. 

a) because the form of this proceeding is not a 
lawful method of coamenaing an action under the Federal 

1 

Rules of Civil Procedure. Rule 7 provides that the only . 
pleadings in the District Court shall be a complaint, an 
answer, a counterclaim and in 3ome cases, a reply. A peti¬ 
tion in a special proceeding mb has been adopted here la not. 
within th« rules. Rule 8 provides the general rules of 
pleading and Rule 10 for the forms of pleading. Both these 
rules are contrnvoned by the pleadings adopted by the peti¬ 
tioner. Rule 2 states that a civil action is commenced by 
filing a complaint. In no event is s form of a special 
proceedings us recognized in State Court a practice sanctioned 
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by Ibe Federal lfuleu ol Civil Procedure. Ac matter of form, 
thi«? pleading now before the Court is bad. 

Secondly, petitioner has attached two exhibits 
along with the award, which exhibits are said to be the con¬ 
tracts which were the subject matter of the controversy. 
Actually, neither exhibit is a contract. Respondent's sig¬ 
nature doer not appear on either document. As they purport 
to be sales contracts of more than the statutory limit, they 
are invalid by force of the Statute of Frauds. The arbitra¬ 
tion agreement (Exhibit A, 2nd page) states that disputes 
shall be settled according to New York Law. As New Yorx law 
prescribes that such contracts must be subscribed by the 
parties to be charged therewith, those writings cannot sup¬ 
port the award. 

Also, note that Exhibit A is for 40,000 lbs. of 
material purchased ax .4845 per lb. of material said to be 
purchased at .462 p- . ,'o. or a total of $4620. The two 
orders call for a* total price of $24,000. Looking at the 

i , 

award, it will be seen that it allows a recovery of 
$35,253.60. plus interest. The award is excessive if nothing 
else. The award, rather, is plainly a gross miscarriage 
o^Juatice of which the foregoing errors are but two examples. 
It should be stricken for either reason. 
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Third: Should the petitioner claim th<* right to 
aibmit evidence on itn motion or on respondent• 3 croos- 
cl*im, then respondent will have the right to submit evi¬ 
dence too. In that circumstance of fact iss les appear either 
on the petitioner's motion to confirm or respondent's mo¬ 
tion to vacate, a trial should be ordered of such issues. 

Fourth : Respondent's motion to dismiss the peti¬ 
tion >under Rule 12(b) on the grounds enumerated as 2(a), (b), 
(c) and (d) of its motion papers, are based upon the patent 
and conceded facts that respondent is not a resident of the 
State of New York but is a Michigan corporation wi.th offices 
at Detroit, Michigan and the summons in these proceedings 
with the petition and notice were served personally by the 
United States Marshal at Detroit. Rule 4 (f) F.R.C.P. limits 
the efficacy of process pf the district courts to cases where 
such process may be served within the territorial limits of 
the State within which the district court is held.. The pro¬ 
cess of this court may not effectively be served outside of 
the State of New York. Consequently, the service of the sum¬ 
mons in this case at Detroit, Michigan, is a nullity and this 
Court doe3 not have jurisdiction of the cuse. Nor does 
Section 9 of the Arbitration Act save this suit because the 
agreement under which the award wum allegedly mado provides 
that only those Federal Courts having jurisdiction, without 
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resort to the agreement, may ronfirm an award. An the 
limits of this court'u process is New York State, this coart 
could not have jurisdiction, but the district court of 
Michigan at Detroit might. Hence, this action war. im¬ 
properly commenced in this court. Also, Section 4 of the 
same Arbitration Act specifically provides that the juris¬ 
diction of the district court may not be invoked to en¬ 
force an arbitration agreement unless the court would have 
jurisdiction in the ordinary sense under Title 28. This 
means, of course, that in diversity cases the process of the 
district court cannot be served outside the territorial 
limits of the state in which the court is located. The 
provision in Section 9 of the Arbitration Act that in case 


an arbitration agreement does not state which court may 
confirm the award the power to do so is given to that district 
court having a situs in the state where the award has been 
made, is inapplicable as the agreement in question does spec¬ 
ify a court which may confirm; albeit a Federal District 
Court having jurisdiction. As we have seen above, such 

a district court might be Michigan district court but not 
this court. 


— Respondent's motion to dismiss for failure 
to state a claim upon which relief can be crantod is bused 
upon the facts atat^ d in the petition itself is recounted in 
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paragraph 2 of this affidavit and it as bused upon affidavits 
that go into the merits of tho controversy to show that 
neither Exhibit A nor Exhibit B is the true contract of tho 
parties and that there were irregularies in the proceedings 
upon the arbitration of such a nature, us to warrant the 
vacature of the award by virtue of Section 10 of the Ar¬ 
bitration Act for the reasons stated in part j(a), (b) and 
(c) of respondent’s motion. 

S ixth : The reason stated under j (a) vi’.; the 
fraud, corruption or indue means complained of is the fact 
that the respondent was refused the privilege of naming an 
arbitrator of its own and the arbitrator who heard the 
controversy was one picked by the petitioner and not an im¬ 
partial umpire nor one lawfully picked by the arbitration 
association or by any two chosen by the parties as is cus¬ 
tomary. It appears that the arbitration was invoked by 
petitioner and that notice of it was sent by mail to respon¬ 
dent at Detroit, who asked Detroit counsel to handle the mat¬ 
ter. Thut counsel was a son of the president of tho respon¬ 
dent company, who was, at the time, in a state of transition 
as to his own future. Sometime after the notice wae received 
and before the first hearing date waa set, that counsel 
abandoned his offices in Detroit and moved to Miami, Florida, 
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where he enrolled in post-emanate work i.n the Law "School 
of riami : A. i voryity. In hi3 place deponent wns retained. 

The first thins deponent did way to apply for in jdjournmei t. 
of the pending hearing. It was denied at fir^t, hat upon 
mekins a personal appearance and re-statins his reasons for 
the adjournment, the adjournment was granted. Upon re¬ 
viewing the files of the respondent, deponent noticed the 
absence of the claim. He requested a copy of the claim from 
the association. He then sought to file an answer and a 
counter-claim and to name an arbitrator. He was permitted 
to file the pleadings but he was not permitted to name 
an arbitrator. Attached hereto and marked Exhibit 1 is a 
true copy of the pleading. He was advised by Mr. O'Hara, 
Secretary of the Arbitration Association, that the arbitrator, 
Mark A. Buckstein, had already been picked and deponent could 
not change that. He was at the same time advised by said 
Secretary that Mr. Buckstein was a choice of the petitioner. 
The said secretary aaid that respondent had not answered the 
letter requesting it to name its choices. Deponent ex¬ 
plained the above facts about the son moving to Plorida und 
urged that as a recognition of a situation that was not 
really the fault of the respondent, the respondent should be 
permitted to exercise a choice of arbitrators. This request 
was refused. 
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Deponent thereupon and again ipon the commenceme. t 
of the hearing, objected to such refuel to nurne a „eitn.l 
arbitrator and moved the arbitrator to dia-; i-iliiy himself. 
T’hig motion was uicicly denied. This notion was more for 
the purpose of preserving the right of the respondent to 
object to the hearing before the arbitrator « ,* ,-in.son. 

The refusal to provide respondent with a choice of arbitra¬ 
tors and insisting upon a hearing before ;.u arbit-utor 
piCKed by petitioner worked to the detriment of toe respv._ 
dent. The arbitrary conclusion that followed and which has 
made this litigation necessary is proof 0 f the necessity 
to have proceeded before a neutral arbitrator. Because . 
it did not so proceed and because of the treatment of the 
evidence which could also be considered under this heading, 
the arbitrator became so grossly unlawful. The merits are 
however discussed infra. 

?eyenth; Under 3(b) respondent complains of tho 
arbitrator's misconduct in refusing relevant and material 
evidence, and in letting in hearsay and incompetent writings 
to vary the terms of the written agreements of the parties. 


Also, the arbitrator injected himself into the controversy 
by badgering respondent's witness, suggesting by his tone 
and cuestioning that the witness was not telling the truth, 
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meanwhile, the arbiter' 3 roul motive wan to put word;; into 
tr.e mcuth of the witness from which he might draw ,i. ' 

*-- de favorable to petitioner. Thio badgering v 2C -o i:.t.er.et, 
that the witness affected Krasnov, feeling hi s pr » -enee ard 
testimony would be futile and that a fair and jist decision 
woald not be had, got ip and left abruptly, without affording 
deponent the chance to finish tn_*t witness' testimony. Ir. 
support of this last statement, the affidavit of the witness 
Krasnov will be submitted to thi .3 court. 

AI 30 , by allowing incompetent writings into the 
record, the arbitrator relied upon incompetent documents to 
find that certain writings were the contracts of the parties 
when they were hot, and he failed to find the true contracts. 
Note that Exhibits A and B are not signed by respondent. 

Also there was put into evidence, the real contracts of the 
parties, but such documents were disregarded. This action 
cannot be a rightful exercise of the powers of an arbitrator 
to find what writings were the controlling contracte. Act¬ 
ing arbitrarily, aB he did, is not applying the laws of 
the State of New Yoric, a3 he said he would do and ns the 
parties had agreed he should. The failure to accept the .Tune 
18, 1969 and July 29# 1969 orders as the real contracte of 
the parties is also discussed under part J(c) of respondent's 
motion to vacate the award. That failure cun be considered 
as misconduct or as an excessive use of power. 





Eighth : The latest stated ground for vacating 
the .-.ward, vi?., 3(o) ia that the arbitrator exceeded his 
powers or so imperfectly executed them that a mutual, final 
and definite award upon the controversy submitted was not, 
mtide. This rests upon the arbitrary action of the arbitrator 
in refusing to recognise the writings spelling out th<* real 
contracts of the parties. When an umpire or an arbitrator 
who is supposed to be impartial disregards the writings that 
express the true contracts of the parties and instead relies 
on writings that are incomplete or are not part of the sub¬ 
sisting agreements of the parties, the all-important impar¬ 
tiality has gone out the window. Instead, lawless award 
is made at least one which i3 contrary to the law of New Yor*. 
Instead of justice, an abuse of discretion is meted out. 

This arbitrator said that he acted under a contract dated 
January 13, 1969 and one dated August 7, 1969 and offered 
to this court are Intsel's confirmations of purchase from 
Ufalex as agent for Cegedure. The confirmations to Cegedure 
are entirely irrelevant and incompetent documents. 

Starting from the beginning, there were three pur¬ 
chases. The first was dated in T)eoamber 1968 for 40,000 
lbs. confirmed by Intsel on January 7» 1969. The second one 
was dated June 18, 1969 for 55,000 lbs. which was confirmed 
by lntcol on June £3, 1969. The third order was for 10,000 
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lbs. of rods dated July 23, 1969 and confirmed by Intsei. 

The first order was amended to a sale of a trial order of 
10,000 lbs. Intsei's mill was never sure of just what was 
wanted until a sample of the casings was obtained by Zacic 
from it 3 customer and sent to Intsei. Intsei in turn 
passed the sample on to its mill. Intsei and respondent then 
agreed to reduce the 40,000 lbs. order to 10,000 lbs. to see 
if the mill could satisfactorily copy the sample. It was 
proven that it could when the 10,000 lbs. order was manufac¬ 
tured, delivered, approved by Fox, and paid for by Zac*. 

All this occurred by May 1, 1969. This then concluded the 
first order by performance of a part and by cancellation of 
the rest. In June 1969, Zacic received an order from Fox for 
55,000 lba. and by ’ tter dated June 18, 1969, Zacic confirmed 
the purchase. The p.ice was still the same, viz.: 1.4845. 

One shipment of 15,000 lbs. was ,*°quested to be made "as soon 

* ! * j • 

as possible? The balance of 40,000 lba. was requested for 
arrival at Detroit in September. Tntael'e confirmation 
of this order was in writing andis dated Jun rt 1969. It 
confirms the sale of tbs sot Ire 55,000 lbn. Just ae ordersd 
including price and delivery. The third purchase was for 
10,000 lbs. of aluminum rods. The purchase price was said 
to be 5.4620 with shipment stated as end of October early 
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lovcnber at Detroit. Some time before the written confir¬ 
mation of sale we? is? led by Irt3el for this ord^r, fr. Inolc 
and Mr. Besso Agreed to chance the delivery date to coincide 
with the delivery of the 55,000 lbs. ordered in June, vi?,; 
''September arrival at Detroit. lnt 3 ol demanded a higher 
price of .46-iO and Zack agreed to it. Intuel confirmed the 
acle with changed delivery date in it 3 writing ol‘ August J, 
1159. The arbitrator disregarded the respondent's pur¬ 
chase orders of June 18, and July 23, 1969. Instead i , made 
an award based upon the incompetent documents, Exhibits A 
and B, attached to the petition. These documents are not 
signed by Sack and are not its contracts with Intsel. Both 
Exhibit A and Exhibit B are Intsel' s confirmation of a pur¬ 
chase from its own mill. Neither express en obligation on 
the part of Zack to buy the goods described. They do not 
state the contract of the parties. The arbitrator just did 
not treat with the contracts made by respondent, Zack, and 
which evidenced his consent to arbitrate. Axiomatically, 

Zack cannot be bound by an arbitration award made in respect 
to documents said to be contracts but to which it had not 
giver: itr assent and which run counter to all and sundry 
the writings submitted to the arbitrator as the real contracts. 
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Also the arbitrator showed some more of the some 
p-irtiality complained of in reckoning the tuno tnt of the award. 
Intoel’a claim to 335,753.60 w;ic upon a claim of a cole of 
70,883 lbs. of which 60,513 lbu. was*allowedly under the 
•Jane 18, 15*69 order and 10, 3 35 lbs. come under the July ?j, 
ljS l j order. Them was no ouch umountu ordered and there was 
ar.d is no contract for such amounts. Even had the arbitrator 
awarded the amount ’under the real contracts instead of the 
incompetent documents which he chose to rely on, he granted 
more than he could allow under the arbitration agreement. 

There was no modification for a greater quantity than as * 
shown in the real contracts and no such modification was 
claimed by Intsel. The arbitrator simply allowed the 
greater amount anyway. 

If it were to be conceded that the deliveries were 
5,888 lbs. more than ordered, even so, acceptance would maice 
a new contract for the parties. Such new contract would not 
be helpful to the arbitrator for the very good reason that 
arbitration is not permitted under an oral agreement. This 
distinction escaped the arbitrator. Whether it was over¬ 
looked wilfully or negligently, the fact still stands that 
the arbitrator could not treat with that extra quantity as on 
arbitrable item. That it do so, proves an exercise of power 
not granted to him. 

- 43 - 


4 





l 4 



4 







Deponent alno objected to the arbitrator chouen 
and tb the fact that Zac* wyn not given a fai r chunoc to 
name an arbitrator, lie objected to the irrelevant evidence 
and he observed Krasnov 'b behavior of walking away before 
his testimony was fully given, in disg.iot, at the evident 
show of partiality by the arbitrator. Krasnov's testimony 
not given was.that Hr. Hemic*'s telex to the mill was not 
in accordance with his agreement With Krasnov; and that 
Hemic* had been told that Zac* was only a bro*er in the 
transcript and therefore that time of delivery was expressly 
agreed between thou, to be of the essence. By reason of this 
latter fact, Krasnov told Meraic* when delivery was offered 
in late November that as Pox had covered from other sources 
and these contracts had been cancelled, the late delivery 
was rejected. 

a Also, deponent in his opening remar*s to the ar¬ 

bitrator stated that there was no arbitration issuer respect¬ 
ing the first order for 4C,000 lbs. and that the only ar¬ 
bitrable issue could be the lawfulness of Zaclc's cancellation 
of the orders ofr 55»000 lbs. and 10,000 lbs. respectively, 
even the lawfulness of the cencellation was not in dispute 
as Intsel did not deny that it failed to deliver in that month 
as agreed. Even the late delivery remained unexcussed and 
unaccepted and thus it was the proof of Intsel'a breach of 

the contract. This breaoh was proven by Intsel's own ship¬ 
ping doc .unents and letter to Zac*. Consequently, it must be 
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taicen us conceded that delivery was not according to contract. 
Also, deponent argued to the arbitrator that the oral agree- 
ment made with ?*r. Beaso in Dccemher to have 'SacK take in 
the goods for resale for Intael* i account wan not subject to 
-arbitration. On the hearing, all three of those facets of 
the case were testified to by respondent without contradiction 
from Int3el. 

Also, deponent called the arbitrator's attention 
to the provision in the arbitration agreement for the applica¬ 
tion of New York law. deponent was apprehensive that the 
arbitrator would not apply tha law. Deponent took pain3 
to call the arbitretor's attention to the wording and stressed 
the fact that the parties had agreed to New York law to be 
applicable. Deponent then called the arbitrator's attention 
to the New York law applicable to the facts of this case as 

, ^ ’ f 

stated in his brief to the arbitrator. A true copy of said 
brief is attached hereto. The arbitrator stated that he real¬ 
ized that he was to apply New York law.but added that he was 
the sole arbiter of the facts. Deponent replied to thi3 last 
statement by saying that what facts of a case are, is like¬ 
wise a question of law. Deponent said that for example, he 
would probably find that there could not be any evidence 
contradicting respondent's clnim 3 us to what the contract in 
dispute was, that a cancellation of that contract was effected 
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because of Intsel's failure to (ieliver raid tVw^t Iiteel would 
have to acknowledge that the uttemped delivery w_e both lute 
and unaccepted.- S ich facts would bo binding upon birr accord¬ 
ing to New York law. 

These matters were again the subject of deponent's 
summation after the hearing hud ended. This time deponent 
stressed Intsel's fail tre tc deny the cancellation for cause 
in September and the declination of the late delivery and 
the new oral agreement in December to take the goods for 
storage and reeale for Intsel's account. Sach failure to 
deny was an admie * r of the truth of those matters and that 
they should be accepted according to the law of New York. 

The award is an astonishing document for its flouts 
the law called to the arbitrator's attention. Besides, the 
arbitrator was not a business expert but a lawyer and from 
all that transpired on the hearings, he appeared to be a very 
knowledgeable lawyer., and quick at assessing the questions 
arising on the introduction of evidence. There can be no 
room for a conclusion that he misapplied the law from ignor¬ 
ance. 

WHEREFORE, deponent Joins hie client in the plea 
to vacate the award and dismiss the olaim, or, If an k issue 
of fact appear to the court, that sue! issue by referred to 
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June 18, 196 c ) 
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Mr. Vic Besso 
Intsel Corporation 
825 Third Avenue 
New York, N. Y. 10022 

Dear Vic: 

In referet.es to our order #3908 for 201# r451 Hollow Bar, 
kindly revise as follows: 

15,000# - 1-3/4 x .312 wall thickness 
Shipment as-soon-ns-possible. 

15,000# - 1-3/4 x .281 wall thickness# 

15,000# - 1-3/4 x .312 wall thickness 
10,000# - 2-1/8 x .250 wall thickness 
The above three Items we would like SeptemL^r 
arrival. 

All terms and conditions to apply. 

Kindly confirm this for our records. 


mm jaopiiiH assqkatish 
CASE Ho. J m-AMz.'’* 



Yours very truly, 


M. W. ZACK METAL COMPANY 


s/'J 

Eugene M. Zock 


President 



ZACK"3 EXHIBIT 2 



- 50 - 




* 






































IMI,AU.Wv\I.Miil ImIKII/AV 1 . IMMlMlIiVAVvlU rr; jTcii' vLU \ 

o' 1 / , 4 . \Yiuuu«» \ 

S s • "*Jp y O&Msf I , ^ y ( . ij> Q. J N , f 


• *0 AMSTERDAM. DETROIT. MICH. 41101 _ July 29, _| 
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Intsel Corporation 


825 Third Avenue 


Hew York, H. Y. 10022 


rULMi* 


IVE OF SHIPMENT_ 

End of October early November at 

Detroit 

-new 

TILL SHIP VIA_ 

Boat « 



CRMS OF PAY .ENT_ 

As Usual 



— 1 - "" 



CCCFTID 8 r_ 



2017 T 4 x 2-1/2" Rounds 
ASTM B 211 (not cold finished) 


Certificate of useage to be furnished by 
consumer to customs as previously. 


Ex dock 
Delivered Detroit 
Duty paid 


mm es&s* 

—A 7j6I V 


jastH am* ~ 1 

cr,r.t i:d .\3.|.O.r.O 3^7 J 


NOV 6 

Ma ^ .** 

T-P. .-« w,ir 


1MI HUM tMAll MOT RC RllfQNtlRlt fOR OtlAV IN C»R I AHUM Of |M|fMAMI Oi OtkIVINV OR IM IIIMI IN 
TRANIfORTAIION RUt TO fORCI NAJCVRf, ITIKII, OlfflNfMCCI WITH aORtefN. At CIMNTt. fief, fiOOM* 
MOOIUIAIION, WAII, lOAflftM WARS, MI0T|, Rf VOLUTION, RCMlllONl, VlO€«Afttl. OvIVIRNttiNT RCRW’RI at MTt. 
Rl OUIA TI0‘t t AMO SKIT XCTIOMli OR INORTARII Of BOffnit OR TRANBfORTAf ION* OR TO AMf CONRIIICNR OfVONO 
TMf CONTROi Of INC tCUIR OMfTNCR Of TM| MATURI MfRUN OR NOT* OUR R- R- TRACR RCAlf VSICMM OOVtRN. 


M. IV. ZACK METAL CO. 


S'. . s -y 

tT _ 4 _j_;V/ / v_//y x • > > - 


Eugene' H. ZacR," president' 
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, «f* i i/i'iu ..Li j 

00 JUT tit CLAIM 


AU.VGRING '.TATKMENT IN 
ARBITRATION PHOCLLBINGd 
INITIATE nY INT-ihE COM 1 . 

.-,ACK WET A L CO., aguinat whom CORPORATION lae 

filed u demand for .arbitration niaices this uia/.or to tna claim of 
INTahL CORPORATION, 

iUTJEL COhi'OrtATIJI.. bro jcLed tho a.ilerj contract referred t<. 
in tlie demand u o 1NT‘JEL order hot. 5<J2-iO ..nd 5061 / m that ihT 
failed to deliver .13 agreed. 

'■*. w. >,AUK MIST\ii 00. dose herewith claim that it h_«3 
suffered damages by reason of said breach of contract by INI 3EL 
CORPORATION by reason of loss of profit and cnargeu paid and in¬ 
curred in the handling of tno muterlul lor INTdiiiL OOJ.P'hiATICh* ; 
account for total of >7»500. 

Oatei, Iiew York, N.Y. 

August yO, 157 J. 

Yours etc., 

K. .. ,ACX 5£iifAX. C<>. 
e/o AitThOHY li. CATALIa) 

11 I Broadway 

New torn, N.Y. 10JOG 

(212) 562-0j65 
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REPLY AFFIDAVIT OF JOHN T\ SCHWARTZ 

it: support op moton-to MPnar 


(same title) 

JOHN M. SCHWARTZ, being duly sworn, J epose3 and 


3ays: 

1. 1 am a member of the ber of thin Court and sm 

associated with Weil, Gotshal y Ganges, the uttomoys for 
the petitioner hereto Intael Corporation (hereinafter re¬ 
ferred to ua lntcal ')• 1 malce thin reply affid ivi t in onp- 

-,ort of Ii.tael's petition to confirm the arbitration wwurd 
iti \ t.c favor against respondent, M.VV. ZuoK Motnl Company 
(hereinafter referred to J3"<jue>c"), and for an order dir¬ 
ecting that judgment be entered thereon. I also a ubmit thin 
affidavit in opposition 1o Zook's "cross-motion” In which 
it seelcs the dismissal of the petition. L am folly turn liar 
with the fnetr ;-nd circumstances set fortn heroin. 


i 



_J 





2. In its voluminous .'iffidavits in opposition 
to tho petition, Zack hat* attempted to retry on p.ipei* the 

«P 

entire arbitration prcceeding and has purported to present 
its own account of what occurred at the henring and what 
evidence was presented. It i.o Intuol's positi-vx that the 
parties having agreed :to arbitration and Sack having par¬ 
ticipated fully in the arbitration proceeding, the fnctu-l 
and legal issues on the merits of Intsel's claim may not be 
reopened. Therefore, so as not to burden the ^ourt with 
voluminous papers which are irrelevant to the issues in this 
proceeding, Intsel does not submit herewith its own detailed 
?count of its case before the arbitrator and the evidence 
that wo 3 presented. However, if this court shoul/' determine 
that such material i 3 necessary and relevant, ..'nt$el respect¬ 
fully requests an opportunity to prepare and submit sue}’, af¬ 
fidavits. " iffice it to say for the present, however, that 
the account of the arbitration hearing which has been 'sub¬ 
mitted by Zuck herein is grossly distorted and factually 
incorrect in many respects, especially in its misrepresenta¬ 
tion of Intsel '3 positions and evidence. 

i. There are, nowever, several natters raised 

. 

in buck's papers which require correction rind response, since 
the statements made therein with respect to these mutters 
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are almost entirely false, and in some cuaes seandulous. 
Therefore, I will direct my attention in this affidavit to 
(1) the preliminary proceeding in arbitration prior to 
the hearing, (2)tfce conduot of the hearing, (3) the contracts 
which were submitted to the arbitrator us the basis for 
Ir.tsel’s claim and upon which the award was based, and (.}) 
the computation of damages. 

COMMENCEMENT OF THE ARBITRATION 
PROCEEDING AND SELECTION OF THE 
_ ARBITRATOR _ 

4. In its answering papers, ZacJc's attorney con¬ 
tends that Zacic was not given an opportunity to select an 
arbitrator and that the arbitrator, Mark A. Bucjcstein, Esq., 
was the choice of the petitioner” and was therefore not 
neutral. To demonstrate now baseless this tllegation is, I 
will briefly set forth the ovonts which lot up to tho hearing. 

5« Trior to the commencement of the arbitration 
proceeding, I had !iad some correspondence with respect to 
Intsel's claim wit* Zacic's attorneys, the firm of Thomas % 
Zacic, Esquires of Southfield, Michigan. T wn? dealing not 
with the Mr. Zacic of that firm but with Robert Thomas, 

Enquire. Smca this correspondence failed to resolve the 
dispute, I advised Mr. Thomas of o ir Intent ion to commence 
proceedings and on April 12, V)J}. 1 prepared -uni sent to 

7i '- 1 '< by certified mail, return receipt rc»iestod, a demand 
for arbitration, u copy oi which i■inno v, 'i1 hereto 

I ft- 





■Exhibit A. On or about *-pril 16, 1973, I mod 3 copies 

of the D' *nur.d for Arbi tr..tioi with the New Yorit offioo 'f 

tho American Arbitration Association (hereinafter roferr d 

to rr 3 the ”A A A” ), together v-ith copied of th . two con» 

rofo^^i t <r i u the Demand. 

6. The demand for ,-trhi tritio" reeit»d i n foil 

the arbi tr->tior- clause of the contracts ane«»..-»»%s >■«»»,» f.. c 

iispite as follows: 

''^lui’*’ for goods sold and delivered 
”nder Intsel Contracts 050240 and 
05061 ?" 

The relief sought, >'-^3 dc£crib«d follows: 


in damages plus 
interest' 1 

Puijuunt to joction 750j (c) o f the New YorK Civil lriu*tic-» 
L-aw ar.d Itules (as it Wan in effect prior to its amendment 
of September 1, l'j7j)» th- Demand contained the following 
prominent notice: 

" PLEASE TAKE 1TO. ;n?t f NOTICE, that 
unless v .thin ten days after service of 
this Notice of Intention to Arbitrate, 

, you apply to st y the arbitration herein, 

you shall thereafter be precluded from 
objecting that a valid agreement was not 
mjde or has not been complied with ur.d 
from asserting j.n court the bar- of n 
limitation of time.” 


’150210 

*50617 


3 jO,548.16 








I 
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7. At no tine thereafter did Zac* or any attorney 
or. its behalf apply to stay the arbitration or object th..t 

a valid agreement to arbitrate had not been made or had not 
been complied with. However, shortly after I had served the 
Demand for Arbitration , I received a copy of a letter i'rom 
T, r. Thomas, Sack's attorney, to the AAA, dated April 18, 
lv73, requesting that the arbitration proceeding be trans¬ 
ferred to Detroit. A copy of thio letter, together with my 
written rer.ponso thereto, is annexed hereto as Exhibit B. 

8. With its letter xo both attorneys dated 

M ey c j, ly‘73» a copy of which ir annexed hereto as Exhibit 0, 
the AAA enclosed a list of names selected from its panel of 
arbitrators. Both partiee were asked to cross oat the name® 
of any proposed arbitrators that were unacceptable, to mark 
the remaining names in order of preference and to return 
them to the AAA. Cn May 21, 1973, 1 returned this list to 
the AAA, having crossed o it one name and marked the remaining 
5 mimes in the order of Intsel's preference. A copy of the 
list of proposed arbitrators, exactly in the form in which I 
returned it to the AAA is annexed hereto ms Exhibit D. In 
view of ^ock'i completely unfounded allegations heroin that 
the arbitrator was selected by Intsel, it is notable that on 
the list 1 returned to the AAA, Mark A. Buchotein, Esq., who 
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ultimately became the arbitrator, wua designated :<• i Intact a 
filth choice out of six possible names. 

.. On May 30, 1973» the AAA sent a letter to 
both parties (a copy of which is annexed hereto as Exhibit 
E-), denying v r. Thomas' request for a change of locale of 
the proceeding and indicating that if 2 jo< did not return 
the list of arbitrators by June 6, 1S73» all nnmes therein 
would be deemed acceptable. To my Knowledge, neither 2scK 
nor its attorney ever returned the list f arbitrators. On 
June 18, 1973i the AAA advised both partion in writing 
(annexed hereto as Exhibit P) that Mr. BucJcateiu hud been 
appointed a3 arbitrator. Thereafter, in Jure, 19 7 i, Anthony 
B. Cataldc, Esq., apparently replaced Mr. Thomas as Suck's 
attorney and requested that the hearing be postponed. T *r. 
Cataldo and I appeared together before the arbitrator, Hr. 
Buckstoin, who granted Mr. Catnldo's request and postponed 
the hearing from July 20, 1973 to September 11, 1973. Mr. 
■'’ataldo made no objection nt that, time to *ir. Buckntein 
nerving rs orbit*ntor. 

10. The hnaring wun nontpouod .* 111*0 igiin be- 
•nune of my Own serious Lllnacs and firmlly took pl.-jeo on 
i.nvembfjr 3, l)7>, at the offices; of the \\* in Now YorK. On 
the d9y of the hearing, M r. Cut.ildo raised for the first 
time h*s objection to the fact that he pareonr.lly hi*d not 

participated in the selection of the arbitrator. The 9+.:ff 
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m^b9r of tne AAA present at the hearing confirmed tn it Sack 
Mnd it3 attorneys had ^ecn given an opportunity to purti<i- 
pat.i in the selection and had neglected to do no, and the 
hearing proceeded. At no time, to my knowledge, did &»o.t 
nr its attorney request that stenographic record he made of 
the hearing, as permitted by the rules of the AAA. 

11. The implication, which appears at several 
points in Sack's answering papers, that there was some con¬ 
nection between Intsel or its attorneys and tne arbitrator, 
or that some undue influence was exerted upon him, is com¬ 
pletely unfounded. Although prior to the commencement of 
the arbitration proceeding I had heard of Mr. PucKatein'a 
law firm, Baer 1 Marks, and understood it to have a high 
reputation, 1 had never met of heard of Hr. Buckstein and 1 
am advised by the executives of Intsel who were involved with 
thi3 case that they had neve - heard of him either. Neither 
before, during or since the arbitration hearing did I or, to 
my inowlodge, any Intsel personnel have any contact whatso¬ 
ever with Jfr. Buckstein, eveept those at which Zack's at¬ 
torney was present. 

THP CO.NIMfOT OP THP ARBITRATION 
HEARING 


12. Zack accuses the arbitrator of bias and mis- 
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conduct. The only factual ullegution presontod to nupport 
these very serious charges, however, seem to he (1) that the 
arbitrator himself directed questions to Zack's witness, 
sometimes in " a stern voice", (2) that the arbitrator 
admitted into evidence certain documents over the objection 
of Zack's attorney, (3) that on some occasions during the 
hearing the arbitrator "slyly smiled," and (4) that the ar¬ 
bitrator ultimately decided the case adversely to ZhcIc. It 
is respectfully submitted that none of these constitute any 
evidence of bin3 or misconduct to support Zudc'3 challenge 
of the award and are irrelevant to this proceeding. I do 
not propose to respond to Zack's purported blow-by-blow 
acount of the arbitration hearing. It is patently improper 
for a challenge to an arbitration award to be based on such 
an eccoun' where no stenographic transcript was made of 
the hearing. However, since that account contains matters 
which are totally false and, indeed, libelous to the ar¬ 
bitrator, some comment is necessary. 

13. It wan my impfreenton thut the arbitrator 
displayed complete impartiality throughout the hearing and 
an even-hnnded approach to the admission of evidence. Ai th¬ 
in the framework of che HommercL..! Arbitration Rules of the 


A4A, which provide that the Arbitrator shall be th* judge ol 
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tho relevancy and materiality of the evidenco offered and 
1'uit conformity to legd rules of evidence i-s not. •v»»nr«»d l 
h° denied udmisuion of certain documents which T presented 
and t»i others. Although not, requi’"'* 1 by the 'Mloc to 

:ollow u'ly particular procedure, ho permitted Intcel and 
then 3ack to present all their witnesses and to cross—ov'inite 
those o t the other side, permitted opening addresses „a«u 
closing n initiations by counsel and occasionally ouestioned 
the wLti.ovjos hires If fox- cl&rif toation. if ho gave a: y 
indication during the hearing of any partiality toward on* 
side or the other, it was not apparent to me. 


THE GO^TRAC’o upon wiichm INT3EL 

flor/MENHET) arbitration _ 

« 

14. In support of its argument that this ar¬ 
bitrator is guilty of misconduct, Zacic contends that the con¬ 
tracts upon which the arbitration commenced, and upon 
which luted asserted its claim, were not the true con¬ 
tracts between the partial. Thin argument wan present.-»d t t 
length nt the hearing and, of course, was in tome for the 
arbitrator to determine. However, for the sake of clarity 
and to assist the court in determining the merit of ■iaok’s 
argument,- I will set forth below n summary of the writings 
which were before the arbitrator and which together con- 
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atitute the contracts, ac amended. As indicated in Intsel'•? 
original Demand for Arbitration (Exhibit A annexed hereto), 
Intsel sought arbitration with Zaok on two contracts desig¬ 
nated Nos. 50240 and 50617 . Each of these eonti icts was 
amended in writing several times. 

15. Contract f50240 . as amended, consisted of 

the following documents: 

(a) Original Zack Purchase Order ¥ }903, dated 
January 7, l <269 , for 40,000 pounds of aluminum hollow bar 
at $.503 per pound, marked Claimant's Exhibit 1-4 ut the 
hearing and annexed hereto a3 Exhibit G. 

(b) Intsel Sales and Purchase Contract desig¬ 
nated ¥ 50240 , dated January 13, 1969, for 40,000 pounds of 
hollow bar at 3.503 per pound, marked Claimant's Exhibit 1- 
B at the hearing and annexed to Intsel's petition herein os 
Exhibit A. Evidence was presented at vie hearing that a 
form bearing a carbon copy of these terms of the sale to 
JhciC, as well os the urbi tration clause on the beck, was 
sent to 'Jack. 

(e) Jevoryl written nmendmentu ef speci1ientione, 
of "Change 0rder3,” were referred to at the hearing but were 
not relevant ID the issues involved and were not introduced 


into evidence. 
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(d) back’s written request, dated Jane 13, 1^6‘j, 
to revi 3 e its original order *3908 to cover 55.000 pounds of 
nollow bar, <fdifferent specifications, marked as Claimant's 
Exhibit 2-A at the hearing and annexed to the answering 
affidavit of Eugene M. Zack herein as Exhibit 2. 

(e) Intael's "Change Order IV* to contract 
50240, dated June 23, 1969, amending the original order as 
3ac<c requested to 55,000 pounds 4t different specifi cations 
and noting that 10,000 pounds had been already shipped. 

Part of this 55,000 pounds waa transferred to this 
contract from another previom order Zoc*c hud placed with 
Ir.tsel- £50314 - which was now combined with £50240. Contract 
5 O 3 I 4 could then be cancelled, >10 noted on the Change Oruer. 
Since no price change is indicated, the price remained at 
$•503 per pound as in the original contract. Irtsel's ^opy 

of this June 23, I 569 Change Order was marked Claimant's 
exhibit 2-B at the hearing. The copy which Zack received 
■ va3 marked respondent's Exhibit A at the hearing and is an¬ 
nexed to the affidavit of Eugene f!. Zack herein as Exhibit;. 

In annexing the Chunge Order to bio answering pupern, how¬ 
ever, lack ' a attorney neglected to provide a copy of th* r.»- 
vm-.:*' gide, which again contains the arbitration clause. 

Lo. To the extent 1 understand Zncit''- argument, 
it 3(*emo to contend tnat Zac.c' • Ju.no 13, lj* r j letter and 
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Int3el's June 23, 1969 Change Order, rather than modifying 
Contract 50240, terminated it and created a new contract. 

Of course, this is contradicted by their very terms which 
repeatedly U3e the ’.vords "revise," "change" "increase" etc. 

• retain the original purchase order and contract numbers and 
omit statement of price or terms. In any event, whether 
the June 23, 1969 Change Order is considered n modification 
or u new contract, it is andisputed that ultimately the 
contract provided for the sale of 55,000 pounds of hollow 
bar at $.503 per pound. (Mr. Cataldo, on page 9 of his af¬ 
fidavit submitted herein, incorrectly states the price to be 
>.4845. He has erroneously U3ed Intsel's purchase price 
from its supplier rather than its sales price to Zacic). 

17. Contract *50617 consisted of the following 

documents: 

(a) Zacic's written purchase order ?3917 dated 
July 29, I969, for 10,000 pounds of aluminum round rods it 
$.462 per pound, marxed Claimant's Exhibit 6-A at the 
hearing and annexed to the affidavit of Kugene M. Zacic no 
Exhibit 4. 

(b) A letter from Zacic's New Yoric Agent Mr. 
Krasnov, dated August 5, 1969, changing the price from 
$.462 to $.464 per pound, marked as Claimant's Exhibit 6-B 
at the hearing and annexed hereto as Exhibit H. 
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(c) Int3el'3 ’alec aid Purchase Contract desig- 

••‘'ted i/50017, da tod Augu t 7, , for I 0 ,oon pounds of 

'aluminum round rods at ?.46-1 per pound, marked Claimant’;; 
Exhibit 6-C at the hearing uml annexed to Intsol'u petition 
herein os Exhibit ij (Zack’o ~ttoi*ney stater, on page 2 of 
ito memorandum of law, tnut this document was not 'introduced 
into evidence; jlthough the copy annexed to the petition 

doen not hour tae arbitrator’ n exhibit stamp,it u •• nvv 

% 

copy of tho document marked Exhibit 6-C). Evideuce \v w .e 
presented at the hearing that a form bearing a carbon copy 
of these terms of the sale to Zack, as well as the arbitration 
clouse on the buck, was sent to Zack. 

(d) Intsel’s ’’Change Order I” to contract ^50617, 
dated 'September 9, 1965, amending the specifications of 

the order, but leaving all other terms and condition.} un¬ 
changed, marked Claimant's Exhibit 7-A at the hearing and 
annexed hereto as Exhibit I. 

13. Although, Zuck'!; ..ttorney makes some gen¬ 
eral statements that this contract is not tho true contract 
of the parties, at other points he concedes that it is the 
contract ( T *r. Cataldo’s affidavit, pages 8 and { j). Ir. any 
event, it does not appear that Zack denies that there w.i 9 a 
contract for 10,000 pound} of aluminum round rod 3 ^t a 
price of $.464 per pound. 

19. It is appropriate at this point to refer to 
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Zuck'3 various allegation that these con tract a were oraLly 
"cancelled" before delivery or that there was ,n oral ..groo- 
r.ent at the time of delivery that Zactc wn accepting the 
goods conditionally, These allegations were made during 
the hearing and were vigorously opposed by Intsel. In fact, 
the documentary evidence submitted by both sides tended to 
indicate that the contracts had never been cancelled and that 
Zack had accepted delivery and retained the goods. The 
repeated assertions by Znck and its attorney that their al¬ 
legations on these matters were "conceded'* by Intsel i3 
absolutely false and an unconscionable distortion of what 
occurred at the hearing. 


THE COMPUTATION OF DAMAGES 


20. Zack argues that the damages of $35»253.^0 
awarded by the arbitrator were excessive. On the contrary, 
the damages, as claimed by Ir.tsel in its Demand for Arbitra¬ 
tion and awarded by the arbitrator, were based precisely on 
the -i.uantity of goods delivered against the orders and accep¬ 
ted and retained by Zack. At the hearing, evidence was pre¬ 
sented to indicate that immed Lately before delivery Intsel 
asked Zank if pursuant to common pructieo in the industry 
l*t< would accept slight overages on tho ordern ind that 

Zaok indicated its approval. 
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calculated as follows: 


COlTIt ACT 

POUNDS 

POUNDS 

sSTTTO 

PRICE 

pSR 'Wund 

TOTAL 

P’aYPT 

50240 

55,000 

50 55 3 

5.503 

530,453.16 

50617 

10,000 

10,335 

5.461 

4.705.44 

O 

o 

CUNC 

LU310N 

TOTAL CLAIM $5,253.60 

• 


21. 3aclc having presented no credible evidence 

of impropriety in the conduct of the arbitration proceeding, 

4 

it should not be permitted to rolitigate the factupl issues 
of the original claim, 3imply because it is unhappy with the 
result. The purpose of arbitration is to avoid litigation 
and provide an efficient and speedy resolution of commercial 
disputes 3ao< should net bo permitted to frustrate this 
purpose by its frivoLous attacks herein on Intool, the 
arbitrator and the AAA. This Court ohould confirm the owird 
of the arbitrator and *«V' rd judgment therein. 

JM H. SCHWA rm - 


3.VOHN TO liEFOKr. ME 

THIS 15th DAY OF MARCH, 1074 







Association nev*o» 


COMMERCIAL ARBITRATION RULES 

DEMAND FOR ARBITRATION 

Oats: April 12. 1973 

. .. M. W. Zack Metal Com paq--- 

«rf party upoa whom IM D«a«W ■* ■“■*•> 

(Addreaa) 21006 Co glid&e— _-—- 

(C-, and Stale) OakBjrk, Michigan 48237,-- 

^ claimant,a party to an arbitration agreement contained in written contract, 

, , 1/13/69 and 8 /7/69 _, providing for arbitration, hereby 

dem*xli arbitration thereunder 

(attach arbitration clause or quote hereunder) 

AissrsLS-aJS'*- 

Sion and judgment on the award may be entered in any court. State 
nature’ OF DISPUTE: Federal, having jurisdiction. 

Claim for goods.sold and delivered under Intael Contracts j 

#50240 and #50617. 


CLAIM OR RELIEF SOUGHT: (amount, if any) 

#50240 $20,458.16 

# Total - $35,253i60 in damages plus interest 


PLEASE TAKE FURTHER NOTICE, that untae within ten days:■**« 1,1 
Intention to Arbttrate, you apply to stay the arfaitta.^n herem^you ^he^af court 

objecting that a valid agreement war not made or ha. not been complied wuh and trom auerun* 

the bar of a limitation of lime. 


HEARING LOCALE REQUESTED:. 


New York, New York 


You « Mill -U «« «*“ "< “ “ fc ““"S e yV^" k ‘ 

srSss^r* ’vsr<ssswr m rr 

Signe d hy - 

/ (May be Sifaed by Attorney) ./ 

Name of aaimmt.^^^^^^ItVf^iigEI- ' 

Addreaa (to be uaed in connection with thi» case)—^7 y-pp^^“(j^^York 11)022 

City and State—A tL:_Jolm Jli- SchwattZ--- 

T||iii|innf (212) 758-7800 _ 

•-t'-'- ---—y''- 1 j. 

To inMitnte proceed,ngt. plems Kod three copic,' of Ms Demand with the adrnmbtmive ta. a. 
provided in Section 47 of the Rule*. " 7 " ’ _ 


To inMitnte pr 
provided in Section 

tolm mrc i ** * W itt 
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THOMAS AND ZACK 

ATTORNEY!* AND COUNSELLORS AT LAW 
atsas anitNficLO koad • lurnoi 
SOUTHF IELD. MICHIGAN 4S07S 

April 18. 1973 


miPHONI 


ARK A CODA 11 0 


American Arbitration Association 

140 West 51st Street 

New York, New York 10020 


RE: Intsel Corporation vs, M/W. Zack Metal Co,, Inc. 


Dear Sir: 

Please be advised that thlB firm represents M.Y.'.Zack Metal 
Company, Inc. Th * president of the company, Mr. Eugene 
Zack, sustained a serious heart attach In June, 1972. Since 
that time he has been under continual doctor's care and Is 
precluded from doing any traveling whatsoever. Consequently, 
1 request that this matter be transferred to the American 
Arbitration Association regional office In the City of Detroit. 

Thank you for your attention and cooperation In thts matter. 

Very truly yours. 


ROBERT THOMAS 


RT/jl 

v/cc: Mr. John N. Schwartz 
787 5th Avenue 
New York, New York 10022 
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MAILED l _ 
DEL'Y I®’ 


W, O. i M. 


April 23, 1973 


BY HAND 
Anar lean \cbltr 2 tl 
140 51st Stre 
New York, New York 



Ion 


Re: Inteal Corporation v. 

M, <•? ^g^e^^rtnl Co.. Inc. 

Gentlemen: If 

r Je have copy of the letter dated 

April 18, 1973 addre^suSrjxf you ’ay Thomas and Zack, 
Esquires, tho attorneye for the respondent, W. *J. Zack 
Metal Co., Inc., in-w hic h —th qy request that this 
matter be trpnsferrwnrbrTtTTi lAr.ericcn Arbitration 


Association regional office 


in Detroit, Michigan. 


On behalf of Corporation, we oppose 

such a transfer. Pursuant—4fo Section 10 of the 
Commercial Arbitration Rules of the Association, the 
parties have already a^reed^n tho locale of the arbl* 
tration. The sales contr.jdps upon which the claim of 
Intsel Corporation le ba^ ad specifically provides that 
any controversy ari^irrr^xder tho contract shall be 
settled "by arbltretrion j*Ntha City of New York In 
accordance with the Arbitration Laws of the State of 
Mow York.. 


11 
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MAILED ) _ 
DEL-Y }* 


American Arbitration Association 
April 23, 1973 

Pago 2 W, O. & M. 


The change of locale would cause great 
difficulties and expense to Intocl, since all tbo 
prospective witnesses it may call are here in the 
New York area. On tho other hand, we bo1leva the 
reference by the respondent's attorneytoa heart attack 
suffered by on off lc?r, pf tho respondent last Juno is 
insufficient to war^tyb-ov^rlUing the express pro¬ 
visions of the arbitration''agreement. 

V* respectfully Mm it that the application 
contained In the Thofc«j)3 axfcKZack letter of April 18, 
1973 bo denind. 


JHS/im 




truly yours, 

COTSHAL & KAtWKS 


John H. Schwarts 


cc: 


Robert Thomas 
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AMERICAN ARBITRATION ASSOCIATION 140 WEST 51 STREET, NEW YORK, N.Y. 10020 

(212) 582-6620 


IT E. MEADE 
* Region 

May 9 , 1973 

RE: 1310-0395-73 
INTSEL CORPORATION 
AND 

M. W. ZACK METAL COMPANY 


Intsel Corporation 

c/o Well, Gotshal and Manges, Esqs. 

Att: John M. Schwartz, Esq. 

767 Fifth Avenue 

New York, New York 10022 

Thomas and Zack, Esqs. 

Att: Robert Thomas, Esq. 

Attorney for Respondent 
22255 Greenfield Road 
8 uite 432 

Southfield, Michigan 48075 
Gentlemen: 

This will acknowledge receipt on April 18, 1973 from Claimant's Attorneys 
Weil, Gotshal and Manges, Esqs., of a Demand for Arbitration of a controversy 
arising out of a contract between the above-named Parties, containing a 
clause providing for administration by this Association. We understand 
that a copy was sent to Respondent. A copy of our Commercial Arbitration 
Rules is enclosed. 

This will also acknowledge receipt of a letter dated April 18, 1973 from 
Robert Thomas, Esq., Attorney for the Respondent, a copy of which is 
enclosed herewith for Claimant. The Association at this time requests 
the written comments of Mr. Schwartz to the above-mentioned letter by 
on or before May 23, 1973. 

The attention of Respondent is directed to Section 7. If Respondent 
does not answer by on or before May 23, 1973 we will assume that the 
claim is denied. If Respondent wishes to counterclaim, file two copies 
of such and send an additional copy of the counterclaim to Claimant. 


SCHWARTZ'S EXHIBIT C 
- 12 - 


Oiilees Bistort • Charto.tn • Chicago • Cincinnati • Cleveland • Dallas • Detroit • Hartford • los Ange’es • V am. • Minneapolis ‘New Brunswick. N J. 
Nuv* York • Philadelphia • Phoeni* • Pittsburgh • San Diego • San frartcitco • Seattle • Syracuse • Washington. D C. 




I -> ~ 





•a • 


In accordance with Section 12 of the Rules, the Association encloses 
herewith a list of names selected from its panels from which arbitrators 
are to be appointed, and calendar forms to ascertain your available dates 
°r hearing, as veil as the tine you anticipate will be necessary to 
present your case. If the list is not returned by on or before May 
2 3, 1973, the appointment of one (1) Arbitrator will be made as 
authorized in Section 12. 


Very truly yours, 

WILLIAM O'HARA 

__ Tribunal Administrator 

WO'H:go;b 

Ends. 
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WO'Htgo'b 5-9-73 


COMMERCIAL ARBITRATION RULES 


In the Matter of the Arbitration between 

INTSEL CORPORATION 

AND 

M. V. ZACK METAL COMPANY 


CASE NUMBER: 


1310-0395-73, 


LIST SUBMITTED TO THE PARTIES 


To: 


Claimant 


and 


Respondent 


Please indicate by number your order of preference upon this list of proposed Arbitrators. You 
may strike out names that are not acceptable but please leave as many names as possible. 


BAXER, Edvard A., Esq. 
BUCKSTET', Mark A., Esq. 

TOLLMAN, Henry J., Esq. 

PANITZ, Lawrence H., Esq. 
- mATO - , J am es B.~, Esq . 


Deals with corporate law. 

Baer and Marks--Familiar with 
litigation in corporate. 

Asst. Counsel-The Babcock & 
Wilcox Company—Deals with 
corporate law. 

Counsel-W. R. Grace & Co.- Deals 
with corporate law and financial. 


HURT >, Edmund S., Esq. 


vAsa xm. Van Als t yn e , No el A Go . 
Oen . p r acti ce : — Ex^rienco in 
s a v ing s ban k , 

Couns.-Coats & Clark, Inc.- 
Deala with broad range of general 
corporate problems. 


Dateo: £ If l^(~ 7 b 


Wu iL , C*T9tfA L <r /^'4"(r£r 



Notice: 


"behalf of J^llTfe I Cj? 'PC r*\T/ O ^ 


1. This List is returnable to the Tribunal Administrator on or before 


May 23, 1973 


2. Unless this List is received by the Tr.bunal Administrator within the time specified, all persons 
named herein shall be deemed acceptable. 

3. If the Parties fail to agree upon any of the names, or if those named decline or are unable to 
act, or if for any other reason the appointment cannot be made from the submitted List, the Administrator 
is authorized to make the appointment from other members of the Panels. 




AMERICAN ARBITRATION ASSOCIATION 140 WEST 51 STREET, NEW YORK, N.Y. 10020 

Q1}) 512-6620 


MEADE 

egicn 

May 30, 1973 
RE: 1310-0395-73 

INTSEL CORPORATION 

AND 

M. W. ZACK METAL COMPANY 

Intsel Corporation 

c/o Well, Gotshal and Manges, Esqs. 

Att: John M. Schwartz, Esq. 

767 Fifth Avenue 

Nev York, New York 10022 

Thomas and Zack, Esqs. 

Att: Robert Thomas, Esq. 

Attorney for Respondent 
22255 Greenfield Road 
Suite U 32 

Southfield, Michigan 48075 
Gentlemen: 

Oils will acknowledge receipt of letters dated April 18, 1973 from Mr. 
Thomas and a letter dated April 23, 1973 from Mr. Schwarts. On the 
basis of this correspondence, the association has ruled that New York 
City be the site for hearings. 

Inasmuch as Respondent has not returned the list of respective Arbitrators, 
he has an additional seven days to do so. If we do not receive the list 
by on or before June 6 , 1973, all names thereon will be deemed Acceptable. 

Very truly yours, 

La 

William O'Hara 
Tribunal Administrator 

W0'H:go'b 

SCHWARTZ'S EXHIBIT E 
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Enclosed herewith please find calendar forma for the months 
of July and August. We ask that the Parties and the Arbitrator please 
complete and return said forms to the undersigned by on or before Junp 
25» 1973* If the forms are not returned by said date, we will proceed 
with the scheduling of a hearing. 

Very truly yours. 


WO'Hsgo'b 

Bud. 

CCs Arbitrator 

* SCHWARTZ'S EXHIBIT F 

-75- 


,0L< 

William O^Hara 
Tribunal Administrator 
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DETROIT OR ZACMET. NEW YORK 


PRIVATE SIDING N. Y. C. R. R. 


Em MS MEMl. MM 




xuu/ matvuttal 


RECEIV eTT] 
JAN 9 1969 | 
__ M. P. 0. 


TELEPHONE l»l»> S74»l'l 


• SO AMSTERDAM. DETROIT. MICH. 4SEOS 

January 7, 1969 


International Selling Corporation 
220 East 42nd Street 
New York, N. Y. 10Qi7 - 


Attn: Mr. William V. Mernick, Manager 
Mill Product Sales 

Dear Mr. Mernick: 


Enclosed you will find our order No. 3908 for 40,000 lbs. of 
2017-T451 Aluminum Hollow Bar, at .503 cents per lb., ex-dock, 
duty-paid. 


Yours very truly, 


M. W. ZACK METAL COMPANY 



Eujtne M. Zack 
President 



EMZ/Jb 

Enclosed 


mm umnwrai Lima 

USE Ho.-l .iLQ-- C^S.- 73 
MOV 8 1913 

no _Lr.._$- ; -■ 

C-L^l^o f'S EXHIBIT 
SCHWARTZ'S EXHIBIT C 
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UONTSACT — ORIGINAL 


raivATK iioinu N. t. c. m. a 


cm2M gaeml egikipot 


D CA IE« S I N 


January 7, 


;ht or International Sailing Corporation, 220 Eaat 42nd Street, gw York, N. Y. 10017 


IE OF SHIPMENT- 


12 Weeks 


III SHIP VII 


IMS OF PAYMENT- 


As Usual 



10,000 lbs. 
10,000 lbs. 
M>,000 lbs. 
10,000 lbs. 


2017-T451 Aluminum Hollow Bar 9.503 cants 

per lb., 

1-5/8" O.D. x .281" wall thickness x 14.8" min. ax-dock, 

to 19' max. duty-paid 

1-3/4" O.D. x .312" wall thickness x " " • 

1- 3/4" O.D. x .281" wall thickness x " " 

2- 1/8" O.D. x .312" wall thickness x " " 


Datroi 


AMERICA ISSitJXISS li-CiMliJ 
CASE No.* ? — 3 

>ov 8 is?.* 


ri 


Tt$l MUM MALI NOT M AtlNONIIAU fOA AllAT in r AILU At Of MlfNINT Of MUTINY M AM AILATI III 
TIANAfOATATtON AVI TO fOACI NAJIUAI. tTAIAtt. Alflf AtACIf WITH NOAANIN, ACCIAINT0. TIAt. fLOOOI. 
N.AIIOATION, AAAI. TOAIIAA AAAI, AlOTt, AtVOLWTION. ALAULIOAt. ALOCAAICt, AOT1AANIAT AIANIAINIAT1, 
AltAlATIOAl ANA AIITAICTIOAI. OA INOATAAtt Of IVP’Ulf OA TAANAAOATATIOH, ON TO ANT CONAITIOAt AtTONA 
TNI COATAOk Of TNI ItLLIO NNtTNtA Of TNI NATUAI NIAIIN 0A NOT. ONA 0- 0. TAACA MALI NIIONTt AOMIN. 


cptio By. 


M. W. ZACK METAL CO. 


SCHWARTZ'S EXHIBIT G 


„ 

SugAPe M. Zack, President 

i contT 








LtRHONC 
ZA 7.C410 


M. W. ZACK METAL COMPANY 

290 West 97th Strut 
NEW YORK 19. NEW YORK 


August 5» 1969 



CARLE ADORERS 
XACMKT 


Y.r( Steve Pavey >S \ 
Intsel Corporation ) 
02J> Third Avenue / 
NewMfork, N.Y. .10022 


Ne 

Dear S'Ceve’, 


This will confirm our rcoroval of the change in price on 
order # 3917 for 1C,C00‘£ of Aluminum noi 2017 T 4 from 
46.2 to 46.4^ per pound delivered Detroit, duty paid. 

Again, will you try to impress on the mill that shipment be rv*de 
together with the hollow 3ar the week of September 22nc, if it is 
at all possible. 

Kany thanks. 
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D TO: 

PURCHASED PROM: 

TCLIPNDNd OMrORO TM111 

BASIS AOOiKSSl INTSSl NSW VOM 

Zsck Metal CO. 

Ufelex ss agents for • 

INTERNATIONAL TCbEXJ NT «>4( INTLSELL. M. V. 

West 57th Street 

Cegedur 

DAts or orocr August 7, 1969 

York, Mew York 


CUSTOMS* ORDER 3917 

ige Order I 

Change Order I 

our coMfRAcr 50617 • Sack 

Mill ORDER 83914 

Data this change 9/9/69 


SALES AND PURCHASE CONTRACT 



OUANTTTV 

PURCHASE 

ABIC* 

•AUS 

MICE 

As per our cable of September 2, 1969, please 
change specification 

from: ASTM - B211 

to: ASTM - B221 





All other terns end conditions remain unchanged 













ZACK'S 


REPLY AFFIDAVIT IN 3TTPP0PT OP 

CRQgS^RflHM" W VaCaTE- 


(same title) 


EHGENE M, ZACK, being duLy sworn deposes and a .ys 
that thi9 affidavit ia made to supplement his offlduvit ver¬ 
ified February 20, 1974 in support of respondent's motion to 
vacate the award. With reference to Exhibit 1 of hie ,ffi- 
davit that speaks of addins 20,000 pounds of the tubing to 
ZacK'3 purchase order dated June 13, 196 i j, said exhibit was 
offered - to 9how that Zack Metal never got a copy of Ij. tael's 
confirmation bf its own purchase to its mill ^aid to how the 
difference in wording between Intsel's confirmation of pur¬ 
chase to its mill and its confirmation of sale to Zack. This 
corrects the statement in the previous affidavit that Exhibit 
1 was as 3hown on this exhibit and not on Exhibit A. 

Exhibit 5 attached to deponpnt'9 affidavit is not. 
Intsel’s confirmation of its sale to Zack either. It is 
like Exhibit A to the petition, Intsel's confirmation of pur¬ 
chase from its mill. Attached hereto is a true copy of ti.e 
only sales confirmation received by Zack from Inteel. It i r 
dated August 7, IP69, and marked Exhibit 6. Note that the 
form is like Exhibit 1 nnd Exhibit .3 but dealing with different 
material. These three forms arc the only records Jack has of 
Intsel's confirmation of sale. There was one dated ,Tni uery 7, 
I3 r >9 which is confirmed by IntseL in their recer:* p pars, but 
that was of the first order of 40,000 pounds. Jack had a 
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ZACK' ij 

HEPLY AFFJ HA^IT IN TTrn)Y>7;T OF 
— VA<JAT?ft 

fire on its premises in 1971. That probably ..^counts fnr 
the fact tha Zack floes not have :* copy of that confirm at 1 
<?-• tcfl January 7» lS?6'j. It should b*» of the name form c 
Exhibits 1, J, .arid 6. If it in it will be Tiit.sol'n ca.les 
confirmation to Zjojc for the *40,000 pounds ordered in r*o«-- 
erbor 1968. This confirmation together with the December 
purchp30 order make up the first contract of the partaea. 

The Exhibit upon which the award was alleged made War 
not a part of thi3 first contract but a3 ?»r. FifieLd test¬ 
ified it i3 Intsel'3 purchase confirmation of its purchase 
from its mill and hence the aw^rd was not based upon a con¬ 
tract Ii.tsel had with Zack. How can a neutral arbitrator, 
cnowledgeable in the law matce an award against Zac* upon 
a document never seen nor sent to Zaeic and which is app¬ 
arently not the contract at all. That is the guestion posed 
for this court's consideration. 

Similarly, Zack was told at the hearing that Intsel'c 
proffer of what was mariced 33 Exhibit 5 was exactly the same 
a3 the confirmation of 3ale Ir:teel imd sent to Zack. Yet, 
it wa3, in fact, Intsel'y confirmation to it3 mill in r**o- 
pert of Zack'3 purchase order dated July .??, 1 969 . •Vithout 
morn Exhibit 5 was marked in evidence. The discrepancy was 
not r otioed until a comparison w..s made of the exhibit;- att¬ 
ached to the affidavit of February 20, 1974 with the originals 
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ZACK 1 Li 

reply ArynFTTT ir: 


MPpOh’T OF 


f,> ^ATE 


which comparision was ntacle after the affidavit had been filed 
with the court. This is ar effort to correct the facta. 

The attached Exhibit 6 is the one and only tiro a confxrmotion 
by Int3el of its sale to Zack wj 3 made at.d Exhibit 5 i« x 
document marked in reliance upon misleading representations 
made by petitioner at the hearing. Also, it Lx a document 
which was never seen or agreed to by Zack. Nor does it con¬ 
tain an obligation by ZacK. ?!r. Fifield testified that it 
was a confirmation of Intsel's purchase and that it whc neither 
sent to Zack nor was it discussed with Zack. 

Another fact provable by document in Intsel’s 
posession is that when Intsel attempted the late delivery of 
the goods in late November, early December, I960, the in¬ 
voice accompanying the shippong documents were marked ’’net 
cash vs. our shipping documents"* Yet, the delivery was made 
free of this requirement of payment. Intsel’s freight for¬ 
warder Silver Shipping Company woxld not have given up the 
goods unless it had gotten instructions from Intsel to 
waive the payment requirement. The fact of non-payment and 
the fact of delivery are accomplished facts which corrohox’ate 
deponent's testimony thut there was no acceptance of the goods 
under the contracts but, instead, there was on oral agreement 
to warehouse the goods for Intsel'3 account which superceded 
nil prior agreements of the parties. Attached hereto, a-. 
Exhibit 7, ia a j rii0 CO py 0 f one 0 f the invoices, so that, 
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ZACK'3 

REPLY AFFIDAVIT IN SUPPORT OP 


this court may see for itself the legend about cash payment. 
“ J ch a provision as calling for a cash payment and the fact 
of its waiver, supports deponent's clai«A that Zack stored 
the goods unaer a new oral agreement which superseded all 
previous agreements, a fact wnich is even now not denied. 

The oral agreement testified to by deponent was actually made 
and the parties acted upon it and it is the controlling 
agreement which was unlawfully ignored by the arbitrator. 
Under it, there is nothing due petitioner, instead res¬ 
pondent should be reimbursed for its expenses as set forth 
in the counterclaim. 


Sworn to before me this 
19th day of March 1974. 


EU0BNE M. ZACK 


REPLY AFFIDAVIT OP ANTHONY B. CATALDO 


(same title) 

ANTHONY B. CATALDO being duly sworn deposes and 
says that this affidavit is made in reply to the petitioner's 





CATALDO' 




;; e » ^ ° PPOBition . Actugny eueh oppoeuion ^ ^ 

reasons ^or ^ V * lld derUal ^ ^ appllca0llit y of the 
vacating the award contained in 
brief Tho ned xn respondent's 

- f . They even add to their wn aefioiencies 

omausaion and failures to naet th. 

dent's attack- aJ ° r P ° ints ° r ™«P<>n- 

attacks up 0n the award. Two ; 

are* a) + u major shortcomings 

tract of aa^ ^ ^ “ diff9r “ ti * t » the con- 

fa V and th9 ~ ^ arbitrate and. b) , they 

nriti" re008ni " the differ6nCe ^ 18891 •«"* between 
n«s in evidence and clai.e to an ultimate fact said 

t0 ^ esta ^^tshed solely by oral evidenca: 


rnK7>D*^ f ' ER£NGES BETWEEN THE 

23 * !^ t a 2 *™ chase ™ ™lb 

—■ THE abrt>t, HATION aABEpup™ 

Petitioner cannot justify its position before 

aaying **-* - w „ M t. * in 

. tbou,b not Signed, is valid, nor that decisions 
rbitration are not open to attack for error, of la. or 
Ct, nor that by denying g en.rally, th. conclusions that 

. J" ‘ "“ nif98 ‘ dl8ra8ard ” °* ““ U " * «» arbitrator 

* inapposite esses in support* nor of denying that 

e award was made on the baaie of Exhibits A and B to the 
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CATALDQ 1 o 

HEPLY AFFIDAVIT IN SUPPORT OP 




petition but not offering any proof of the real contractu 
as viewed by petitioner; nor by denying tne applicability 
of the Statute of Frauds to Exhibits A and b and then citing 
cases which do apply it; nor by reffering to the contract 
numbers without reading the provisions of tne contracts 
themselves to understand their legal effect; nor by denying 
the claims of the respondent to the existence of superseding 
oral contracts when they are proven and corroborated by the 
acts of the parties and documents; nor by supporting its 
denial by sticking its head in the sand and exclaiming, I 
do not see the acts and documents and the oral agreement 
was not made. All of these non-sequitors to respondent's 
claim that there must be a contract establishing the re¬ 
lation of the parties before the arbitrator may arbitrate 
are in petitioner's papers. It is obvious that the ar¬ 
bitration agreement becomes relevant only when there are 
disputes about the performance of the main contract. 

The diffenenoe between the oontraot to arbitrate 
ana the contract of the parties out of which the disputes 
that arose are to be arbitrated is olaarly stated by our 
Supreme Court in United Steel Workers v. Enterprise Cor¬ 
poration, 363 U.S. 593» and in the several cases cited in 
respondent's brief before this court at pp. 20-25. It 








CATALDO’U 


Hl^PLY AFFID AVIT IN SUPPORT OJ? 

CRU^s-motioN" t6 Vacate AWABn 


also is to be found in the case cited by petitioner at 
p. 23 of its brief. Matter of Lipnan (Habser Shellac Co.) 

269 16 • whe ' 8 »t P. 79 the court found that a contract 

existing between the parties defining their rotations in 
which the arbitration, agreetant was also found directed 
arbitration, but said "A different question would be here 
if the issue was whether the contract never cane into exis¬ 
tence and hence was void--". At p. 80. the an. court said 
that disputes arising out of a contract ere within the ... 

Cxusive jurisdiction of the arbitrators, generally, "except 
the making thereof". 

Also in the Matter of Meyers (Kinney Motors), 32 
A.D. (2) 260, there is a practical application regarding 
the finding of the true contract of the parties. The court 
using its equitable powers because the statutory grounds 
for vacating the award were not broad enough said the award 
was ineffective as it called for the doing of an illegal 
act. In a dispute between two unions claiming to be the 
collective bargaining agents under a single agreement, the 
issues had;..been resolved in favor of looal 259 by an ar¬ 
bitrator; but later, N.L.R.B. in a separate proceeding which 
had invoked its jurisdiction properly held that local 355 
was the contracting party and sole bargaining agent. The 
agreement actually named local 355 but local 259 claimed 
the right by accretion where the employer in the contract 
was merged with Kinney Motors which had a contraot with lo¬ 
cal 259. The Appellate Division held that it would not go 
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CATALDO'S 

REPLY AFFIDAVIT IN SUPPORT OF 

raOSS-MOTON TO VACATE AWARD~ 


behind the decision of N.L.R.B. As the lower court had held 
that tne statute permittion vacature of awards Section (/509- 
/51 1 , C.P.L.R.) did not provide for vacature under the cir¬ 
cumstances of this case and it had confirmed the first award 
to.local 259* which had moved to confirm immediately, when 
it had learned that H.L.R.B. had upheld the claim of local 
355, the Appellate Division reversed. In reversing, the Ap¬ 
pellate Division said that the lower court had acted in a 
vacuum, in disregard of the realities of the case. It 
pointed out that to uphold the award of the first arbitrator 
would be to require Kinney Motors to disobey I.L.R.B. and that 
would be unlawful. Hence the invocation of the court's equit¬ 
able powers. 

Even 7503 C.P.L.R. recognises the difference between 
the contract of the parties giving rise to the rights and obli¬ 
gations of the parties, and the agreement to arbitrate found 
in the same contract. In subdivision (a) C.P.L.R. says re¬ 
garding an application to compel arbitration that where there 
im no substantial question whether a valid agreement was made— 
the oourt shall direot the parties to arbitrate. Where any 
such question is raised, it shall be tried forthwith in said 
court". There is no case that helda an arbitrator may lawfully 
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CATAI.DO'S 


KKPLY AKi , 'iUX7T , r _ lN SUPPORT OP 

CnOSS-HBTION TO VACATE XWkliL 


adjudicate whether there is or is not a contract between the 
parties other than an agreement to arbitrate. The question 
is basically a question for the court. In cases where, as 
in this matter, the parties had several contracts all separate 
and each had an arbitration agreement, and the writings in 
proof of the separate contracts are placed before the arbit¬ 
rator, the arbitrator may not in the guise cf interpretation, 
disregard the plain wording showing the separate contracts and 
hold that it may award on the basis of "interpretation" 
that there is only one contract. Or as here, make an award 
upon a writing which is not even one of the separate contracts 
evidenced by the writings. 

b) THE DIFFERENCE BETWEEN THE 

WRITINGS BEFORE THE ARBITRATOR 
AND THE CLAIMS TO ULTIMATE FACTS 
RESTING UPON ORAL TESTIMONY. 

Petitioner in claiming that there .is no review of 
findings of facts and conclusions of law of the arbitrator 
would have this court shut its eyes to the plain disregard of 
the writings of the parties that were placed before the ar¬ 
bitrator. Somehow petitioner argues that the evidence in this 
case is "not reviewable". The respondent's point is that 
where an arbitrator refuses to find as facts those facts that 
were conceded or admitted, and he finds facts upon incomplete 
proof, then such action is repugnant to our sense of justice 
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(JATA IjJjO ' 


HKi'LY APPI1MV1T JN IJUl’KiHT UP 

cnzrcn'-ffSTTCT to mTKnrmub' 

ana in the case of where the arbitrator is a knowledgeable 
lawyer, the award was the result of the use of an excess of 
power or of bias or partiality. 

Here, there were three agreements made in writing 
and two orally. The oral agreements made were proven by the 
positive statements- of respondent's witnesses, vis; and 
agreement cancelling the written contracts:/ for 55,000 lbs. 
and for 10,000 lbs; and the agreement that when late delivery 
was tendered, the delivery was rejected and another agreement 
to store the goods for petitioner was made. The initiation 
of the agreement's were made orally but there was corrobora¬ 
tion. In respect toiSie agreement to cancel there are the 
telex messages passing between Intsel and its mill with 
Intsel, ostensibly, carrying out its duty to respond to 
respondent's inquiries far September delivery delivery date, 
which inability is established by the telexes in petitioner's 

possession, the conversations between the parties ended up. 

» 

with a cancellation of the contracts for failure to deliver 
at Detroit in September as agreed. Thia conversation took 
place on September 26, 1969 when it waa obvious that the agreed 
delivery in September oould not be performed by Intael. It was 
naturally understood that Intael oould not perform and hence 
that it would default. Also,.corroborative of the cancellation 
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is petitioner's failure to claim a modification of the agree¬ 
ment to deliver in September. No proof of any extension of 
delivery was offered at the hearing. Also, the making of the 
oral agreement to store for Intsel is corroborative of trie prior 
cancellation of the contracts and the refusal to take the late 
tender of delivery. 

The oral agreement to store is also corroborated 
by the plain sense of the facts that plaintiff lest its own 
customer for the goods where petitioner owned up to its 
failure to deliver in September. Petitioner knew and under¬ 
stood the broker situation, and the fact that if Zack had no 
customer for the goods, it could not otherwise use the goods. 
Henoe, the agreement to store was a reasonable solution to the 
problem created by petitioner's failure to deliver on time. 

This agreement also has corroboration in-the actions of the 
parties, in that, instead of paying cash for the goods, Zack 
picked up the goods, free, tarried them to his warehouse, stored 
the goods and tried to sell them, and when petitioner first 
asserted a claim to the price many months afterwards, Zaok 
wrote confirming the storing agreement. Also, the faot that 
the first bill for the prioe was dated May 31, 1971, more than 
eighteen months after the storing agreement was made with no 

bills in between speaks very loudly in favor of the existence 
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of the agreement to store. 

Purtner, it is the common experience in our courts 
that when a party i 3 under a duty to deny an asserted fact and 
fails to deny it, an admission of the truth is inferred. Such 
an admission is applicable to both the cancellation or the a- 
greement to store. 

The ignoring of the provisions of the purchase and 
sale agreements themselves and the ignoring of the plain facts 
of cancellation and of the superseding agreement to store, 
along with the finding that Exhibits A and B were subsisting 
contracts in what makes the award a ^manifest disregard" of 
the law warranting vacature. 

POINT II 

OTHER SHORTCOMINGS OP PETITIONERS 
OPPOSITION TO VACATURE. __ 

a. Exhibits A and B to the petition. 

Neither of the above documents were ever received or sent to 
Zack or were ever discussed withZack. Mr. Pifield of Intsel 
§aid eg. How then oan they be the basis of the sward as 
stated by the arbitrator? 

The opposition now claims that the number 30240 was 
assigned by it to the June 18,1969 purohase; and that same 
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number was assigned to the January 13* 1969 purchase; and that 
is attached to the petition as Exhibit A. 

Prom this they reason that the June purchase ' 
was the same contract as the December purchase. This is 
ridiculous, to say the least. The purchases were two , 
separate purchases and two different paper writings evidence 
different purchase of different types of aluminum. Even the 
20,000 lbs. which were a part of the December agreement was 
effectivly changed over from the December order to the June 
order by IntselJs own confirmations of sale of June 23* 1969 
which are Exhibits 1 and 3* The remainder of the 40,000 lbs. 
of the Deceabsr-January order were cancelled except for 10,000 
lbs. which were delivered and paid for in May. Consequently, 
in June a new contract came into being and it was then the 
sole and only contract of ths parties. Whether the words 
were to add to the previous order or not, the legal effect is 
that a new sale was made which did not come into being until 
June 18 and that the old contract had ended by the tender of 
10*000 lbs. and acceptance and payment thereof in May. It 
is clear that the June contraot was not adjudicated by the 
arbitrator and that when he said he was doing was that he 
was awarding upon the January 13 papers. The award itself 
says that he was acting upon that document and not upon the 
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June purchase order. Number or no number, the only thing that 
counts is the meaning of *e contract. 

As neither Exhibit A nor Exhibit B were ever deliv¬ 
ered to Zack, they cannot be considered the agreement 
which established the jural relationship between the parties. 
And this is so by its own terms; both refer to Intsel's own 
purchase from the mill, upon terms totally different from 
Intsel's confirmation of sale to Zack of the same goods. 

Compare Exhibit 3 to Exhibit A and Exhibit 6 to Exhibit B. 

c) PETITIONERS CLAIM TO THE NON¬ 
APPLICABILITY OP THE STATUTE ' 

OP PRAUDS IS NOT SUPPORTED BY 
THE CASES CITED. _ 

Actually petitioner is desperately grabbing at 
straws to make this point. Neither the Commercial Code, 

Sec. 2-201 (2); nor matter of Helen Whiting, (Trojon Tex¬ 
tile Corp.,) 297 N.Y. 360, 362; nor Trafalgar Square, Ltd. 
v. Reeves Brothers Inc. 35 AD, (2) 196, are authority for this 
point of the petitioner. Instead the Uniform Commercial 
Code section depends upon the seller sanding its version of 

t 

the oral agreement to the buyer and the buyer retaining it 
without comment for the required period of time. Here, Mr. 
Pifield of Intsei testified that neither Inhibit A nor 
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Lxnibit fl were ever sent to Zack. In both the Helen Whiting 
and the Trafalgar Square cases there was a finding of a con¬ 
tract baaed upon sufficient evidence of part performance to 
take the case out of the Statute of Frauds, to validate the 
agreement. The ourts then went on to the arbitration agree¬ 
ment holding it to be applicable. The question of tne Statute 
of Frauds in both cases was not applicable as it is in the 
case at bar. 


d. THE PETITIONER'S CLAIM TO RESPONDENT’S 
FAILURE TO PROVE ENTITLEMENT TO VACATUHE 
OF THE AWARD IS NOT PROVEN. _ 

Petitioner has assiduously collected cases contain¬ 
ing words of a general chartfter alluding to the fact that 
awards should not be lightly set aside. That maybe so, 
but our Supreme Court said that in the instance where the 
arbitrator has exceeded his powers by making a new contract 
for the parties or has manifestly disregarded his source of 
power, the award, should be vacated. Also, respondent has 
cited cases where an award may violate the public policy 
of our state as in the case of the disregard of the Statute 
of Frauds or as in Matter of Meyers (Kinney Motors) supra, 
the award would require the violation of a lawful decision 
of N.L.R.B., the award should be vacated. Also, in M.W. 
Gervain Inc, v. Robilotto, 40 A.D. (2) 1060, the Appellate 


-93- 









CAT ALIK) 1 Li 

IN SUPPORT 0? 


Division divided in favor of the award on a finding of a 
fact. The dissenting opinion, however, lists several cases 
where the Court of Appeals of this State has held that awards 
had to be set aside if unlawful even though that reason is 
not one of the reasons found in the Statute. 

e. THE PETITIONERS CLAIM OP NO 
CORRUPTION OP NO PARTIALITY 
IS NOT BASED UPON PROOP THAT 
THE PACTS ALLEGED BY RESPONDENT 
ARE NOT TRUE OR DO NOT RYIST. 

Again petitioner relies upon excerpts of law and 
fails to meet the issue tendered by respondent under these 
headings. Petitioner admits that the arbitrator was ;his 
choice, it does not deny that respondent was denied the 
privilege of selecting arbitrators and of not being excused 
irom the default of Detroit counsel in this important aspect 
of the case. Petitioner admits that Zack's oounsel brought 
up the question at the hearing before it had started. Also 
petitioner's analysis of the arbitrator's aotion while it 
pooh-poohs the severed separate events, which, if taken 
singly could mot amount to evidence of partiality, yet, 
when taken in their totality plus the pressure brought to 
bear upon the witness Krasnov, did oreate an air of unclean- 
linesE, attributed to bad motives emanating from behind the 
scenes. It is respectfully submitted that petitioner fails 
to cleanse that malodorous spirit out of the atmosphere. 










CATALDO 1 Li 

REPLY AFFIDAVIT IN SUPPORT OF 

CR0S5-1I0TT0R TO VACAWHWIRir 


f. THE PETITIONER'S CLAIM THAT 
NO PROOF WAS MADE OF A 
FAILURE TO ALLOW RESPONDENT'S 
EVIDENCE INTO THE RECORD. 

Under subparagraph C of Point III at p. 15 of its 
brief the petitioner makes this claim, but, it fails to 
prove that Krasnov was not prevented from stating the 
evidence showing that Zack was a broker, a middle man, 
and that he placed his cancellation of the June and July 
written contracts upon the necessities of the case arising 
from the fact of Zack being a middle man and not a consumer 
of the goods that were the subject of the contracts and the 
fact of Intsel's manifest breach of the writings in failing 
to deliver as agreed. Also, all of these incidents, together 
with the allowance of a great deal of irrelevant and incom¬ 
petent evidence by Intsel tended to show a pervading motive 
of favoring Intsel. Respondent does not disagree that the 
general language of the cases cited can be found in them, 
but, they are inappropriate to Intsel's burden for Intsel 
fails to deny the fact claims of the respondent. 

The same thing is true with the argument p, 17 of 
the petitioner's brief* There are no facts stated disproving 
respondent's faots and there are no oases reciting law con- 
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trary to the law established by the case cited by respondent 
under the heading that the arbitrator exceeded his powers: 


g. PETITIONER'S CLAIMS TO A PROPER 
CALCULATION OP THE DAMAGES ARE 
NOW BASED UPON THE CONTRACTS THAT 
WERE IGNORED BY THE ARBITRATOR AND 
THIS IS ADMISSION THAT THE ARBITRATOR 
WAS IN ERROR WHEN HE AWARDED ON THE 
BASIS OP THE EXHIBITS A AND B. _ 

This is a complete reversal of the facts by Intsel 
m the vain hope of supporting the award in the manner that 
was rejected by the arbitrator. At pages 20 and 21, petitioner 
admits that the only contracts that were in force were the 
June and July orders. It does not specifically say so, but, 
it treats with them as such. It ignores the fact that the 
award and the petition allege and plead that the arbitrator 
acted only in accordance with the writings dated January 13, 

1969 and August 7, 1969. The arbitrator did not mention any 
of the writings presently mentioned at pp. 20, 21 and pp. 

22 and 23 of petitioner's brief. Nor does the arbitrator re¬ 
fer to the writings he aoted upon by mumber. The numbers 
were assigned by Intsel for its own uae. There was no 
meeting of the minds upon the numbers having any epeoial mean¬ 
ing. They were merely Intsel's file numbers. It is the 
wording that counts and it is worth repeating that.the 
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wording of the January 1J, 1969 and August /, 1969 writings, 
copies of which are attached to the petition, merely confirm 
Intsel's own purchase from its mill. The June and July 
purchases on the other hand, are separate writings which do 
evidence the jural relation of the parties contracted for. 
These were disregarded by the arbitrator. 

How then can the June and July contracts now by 
used to support the award? The rights of the respondent 
are too important to be shifted about at will and igonred 
subject to being pulled back into the light if and when it 
suits the petitioner. 

Note also the reference to the overages. They too, 
refer to the June and July purchase ordars. Petitioner 
now claime that it submitted oral evidence of an agreement 
by Zack to take these overages. No one, but no one ever 
testifiad to that fact at the hearing. As stated heretofore 
only Mr. Pifield testified but he did not testify from 
knowledge as he had none. He did not testify abont the 
overages. He could not. Petitioner does not even identify 
who talked with Mr. Zack when the latter supposedly agreed 
to accept and pay for the everage. This claim is made of 
whole cloth. 
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h. THE CLAIM OF THE PETITIONER 
TO THE EXISTENCE OF A FACTUAL 
ISSUE RESPECTING THE CANCELLATION 
OF THE ORAL AGREEMENT TO 3T0KE 
IS A BASE MAKE-WEIGHT FOR THE 
PURPOSE OF ARGUMENTATION. _ 

If an issue nad been raised before the arbitrator 
about the cancellation or about the oral agreement, petitioner 
fails to show how it was done. It merely makes that claim 
for ■‘■.he first time in its papers on this motion. Necissity 

for the claim does not justify the failure to produce the 
proof. 

Nor does petitioner deny the facts alleged by 
respondent as to what the proof was at the hearing. It 
does not deny that Mr. Fifield was its only witness; that 
neither Mr. Besso nor »/. Romano were present; that no writings 
were produced by it t^ show the contrary to the proof 
of the respondent respecting the cancellation and the storing 
agreement. In fact, the actions of the parties corroborate 
both events. The late tender of delivery, the delivery 
free of payment, the telexes corroborating respondent's 
demands for delivery in September^* contract, all these 
corroborate respondent's claims. Nothing is offered by 
petitioner in refutation of respondent's claims or in sup¬ 
port of its own claims to an issue having been raised. 
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WHEREFORE it is submitted that justice demands that the award 
snoula be vacated. In that event either the petition snoulc 
oe aismissea, ana the damages ascertained on the counter¬ 
claim, or the court snould direct a trial on the facts of the 
case, with an opportunity afforded to decide whether a jury 
should be demanded or waived. 


SWORN TO BEFORE ME THIS 
22nd LAY OF MARCH, iy/4. 


Anthony b. Cataluo 
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Zack Motal Co. 
SO Voat 57th Street 
tj York, t!oru York 





MILL CONFIRMATION 


GENTLEMEN: 




TCLtNNDNE; UXrUKU 7 IJ3I 

CAOLC ADDRESS: I NT SCL NEW YORK 

INTERNATlflNAL TELEX: NY 4340 INTLOELL. N. Y. 


DATE OF ORDER 
CUSTOMER ORDER 
OUR CONTRACT 
MILL ORDCR 


/ecu'** 7, 1909 
U917 

50517 - 2ack 


PLEASE BE ADVISED THAT WE HAVE RECEIVED FORMAL MILL ACKNOWLEDGEMENT OF SUBJECT 
ORDER AND WE CONFIRM HAVING SOLD TO YOU AND YOU HAVING PURCHASED FROM US THE FOLLOW¬ 
ING MATERIAL SUBJECT TO THE TERMS PRINTED ON THE BACK. 


YOUR COOPERATION ON VERIFYING ALL DETAILS WILL BE APPRECIATED. 



2017-Td All 


Tua Round Rod, r^tnid 


2-1/2" dU. round x 12 ft. length 


In accordance with A8TM&211 but not cold finished 
No stencilling 
Subsit MIC 4 X 

Final destination for tnauiaocei Detroit 

To bo applied against conversion 

Final user end end use unknown 

Custoonr will eubnit directly to Sllvoy Shipping 

ne ce ssa r y documentation far conversion entry 

•hip, if poeelble, together with order 3Q240/003-G0363 

g.39 Sx Mill 


i. t 'fiy r_: 


■ 
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ZACK’S EXHIBIT 6 
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INTSEL CORPORATION 

U2!j IHIIVl J AVLNUI. • NI.WYOlm, fJ V. HHi'.'y 
in (2IV) /*,lt ‘.8MCI • « ..I.I.- A.I.I..-till N,*w V...I. 

WU 12‘i/IU • IWX 212 420 4 11/ 



. W. ZACK METAL CO. 

?C AMSTERDAM AVE. 

ETROIT, MICHIGAN 4H202 


INV< )K l NO. 103/fJ 

ILHAAS: N<’l C.isli A;*..'i!iisl 

DiM'uir.cnl 

DA I E PAYMENT DUE .1 .l/.L*J/6‘. 


v£: .EL SS 'LUDOLF 

OLDENDCZr’’ 
ARS.VAL 13 / 13 /U" 
DETROIT 


■ SHIPPED DATE SH PPED from 

SPECIAL INSTRUCTIONS 

MiCliwIoN * * ““ * P-ODUO i * 

017-T4 ALUMINUM ROUND ROD. EXTRUDED 

IX (6) CASES CONTAINING: 

ASE 

OS. SIZE WEIGHT 

-6 2%" DIA. ROUND 

X 12' LENGTH 10,335# 

X DOCK DETROIT, DUTY PAID 610612 10,335 

TOTAL 


TO 


PHvt 

,•14 l*< HI Ah .» 


amnuni 

• in I* 4 . A«M 


$.464 f/ $4795.44 
/V / $4795.44T 



0TAL GROSS: 11,497# 

ARKEB : ZM -3917 

GROSS & NET WEIGHTS 


j o 


MADE IN FRANCE *. 

I. i)ETR01T,S0. X/e . ■ 

XUMENTS ATTACHES : PACKING LISTOV x* " ' 
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ZACK'S EXHIBIT 7 
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|S MUST BE REPORTED WITHIN TEN0AYJ AFTER RECEIPT OF GOODS 












UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


X 


In the Matter of the Arbitration 
Between 

INTSEL CORPORATION, 


Petitioner, 


and 

M.W. ZACK METAL COMPANY, 

Respondent. 




X 


APPEARANCES 

WEIL, GOTSHAL & MANGES 
New York, N.Y. 

Attorneys for Petitioner 
JOHN M. SCHWARTZ 
JOSEPH WEISS 

Of Counsel 

ANTHONY B. CATALDO 
New York, N.Y. 

Attorney for Repondant 


GURFEIH, D.J.t 

The petition for confinsatlon of an arbitration 
award has been unnecessarily transformed froa the ordinarily 
perfunctory to the complicated by respondent's motion to 
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dismiss the petition for failure to state a claim and 
because of charges of alleged misconduct on the part of 
the arbitrator. 

The petitioner Intsel Corporation ("Intsel") 
is a Nev York corporation with its principal place of 
business in New York. Intsel is a commission broker 
and is part of a group of companies Located in France 
called Pechlney. Intsel sells to United States customers 
metal objects which are fabricated to specification at a 
mill in France. In this case the custoatfr was the 
respondent M.W. Zack Metal Co. ("Zack") and the mill 
was Cedegur. 

Zack is a Michigan corporation with its prin¬ 
cipal place of business in Michigan. It is a dealer in 
non-ferrous scrap and new metals which purchases metal 
objects on behalf of customers with specified needs. 

In the instant case Zack made its purchases from Intsel 
on behalf of Fox Manufacturing Co. ("Fox' 1 ) t a Detroit 
firm. 

Intsel alleges that Zack has breached two con¬ 
tracts for the purchase of various metal tubings in 
interstate c 


rce. The contracts are numbered 50240 








and 50617 . Each contract consists of several written 
documents; but the arbitration clause In contract 50240 
Is contained In a document dated January 13, 1969 (Ex. A 
to Petition) and the arbitration clause In contract 50617 
Is contained In a document dated August 7, 1969 (Ex. B 
to Petition). The clause In each Instance Is Identical, 
and reads as follows: 

"Any controversy arising under or In relation 
to this contract or any modification thereof 
shall be settled by arbitration in the City 
of Mew York in accordance with the Arbitration 
Laws of the State of New York and the Rules 
then obtaining of the American Arbitration 
Association, and Judgment on the award may 
be entered in any court. State or Federal, 
having jurisdiction," 

The arbitrator agreed with Intsel's claim that 
Zack had breached the contracts and warded the petitioner 
$35,253,60 together with interest at 61 from January 1, 

1970 to date of payment plus fees in the amount of $702.53. 
Intsal has demanded payment of the award, and Zack has 
refused, Intsal now aeeka confirmation of the arbitrator's 
award plus Interest from date of judgment, together with 
the costs of this proceeding. Respondent has cross-moved 
for dismissal of the pe&tlon and for vacation of the award. 








Since the respondent's Jurisdictional claims 
are frivolous and the charges of misconduct unfounded, 
the arbitrator's award Is confirmed and costs allowed. 


1) Jurisdictional Claims 


Zack claims there is no subject matter Juris¬ 
diction and no personal Jurisdiction. It asserts that 
there is improper venue and that there is a failure to 
state a claim. 

The Court has subject matter jurisdiction 
since there is diversity jurisdiction, 28 O.S.C. f 1332, 


and since the contract in issue evidences a transaction 
involving commerce, 9 O.S.C. 9 2. BalUntlne Books Inc . 
v. Capital Distrlbutink Co .. 302 F.2d 17, 19 (2 Cir. 1962) 
t«f<l 6 Martin. Inc, t. W« »tlnxhou»« Eltctrlc Corp .. 

*39 F.2d 1269, 1275-76 (2 Clr. 1971). 

9 U.8.C. | 9 sanctions the service here made 
upon Zack in Detroit by the United States Marshal, even 
if respondent were not deemed to have waived that objec¬ 
tion. Venue is also proper here. The submission to 
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arbitr.it Lon in New York in Itself waives any object loo 
to venue. Farr & Co. v. CIA Interc o ntinental , '2A~\ F.?«f 
(2 Cir. 1957). Reed (% Martin . supra . Finally, the r«*l*4 
which the petitioner seeks is confirmation of an arbitral 
award. 9 U.S.C. $ 9. 


2) Claims of Arbitrator's Misconduct 


Zack alternatively moves to vacate the award 


because: 


"a). the same was procured by 
corruption, fraud or undue means: 

b) . the arbitrator was guilty of 
misconduct In refusing to hear evidence 
pertinent and material to the controversy, 
in relying upon incompetent and unlawful 
evidence, and was guilty of other mis¬ 
behavior by which the rights of the 
respondent were prejudiced; and 

c) . where the arbitrator exceeded 
their powers, or so imperfectly executed 
them that a mutual, final, and definite 
award upon the subject matter submitted 
was not made." 


The District Court's function in confirming 
or vacating an award is "severely limited." Amiclzla 
Societa Mavegazione v, Chilean Nitrate and Iodine Sales 
Corp .. 274 F.2d 805, 808 (2 Cir. 1960). "If it were 
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otherwise, the ostensible purpose for resort to arbi * rat I« n , 


l.e., avoidance of litigation, would be frustrated." 

(_I_d .) The scope of Inquiry extends only "to nscerln I n ing 
whether there exists one of the specific grounds fur f f»< 
vacation of an award, provided In § 10 of the Arbitration 
Act." Saxls Steamship Co. v. Multifact International 
Traders. Inc .. 375 F.2d 577, 581 (2 Cir. 1967). And the 
burden of proof, in respect to claims arising under the 
provisions of 5 10, rests with Zack. (375 F.?d at 58?^ 

(a) Zack alleges that the award was procured 
by "corruption, fraud or undue means." 9 1J.S.C. 5 10(a). 
Although this point is not separately briefed, apparently 
it refers to Eugene M. Zack's affidavit wherein it is 
charged that the respondent was not given an opportunity 
to name an arbitrator (at p. 2). According to the unrefuted 
statements of John M. Schwartz's affidavit (attorney for 
petitioner), Zack's claim is patently untrue. Zack was 
properly notified of Intsel's intention to commence arbi¬ 
tration proceedings by service of a Demand for Arbitration 
which had been filed with the New York Office of the 
American Arbitration Association ("AAA"). Mr. Schwartz 
avers that on May 9 the AAA forwarded to both sides a list 
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of names selected from Its panel of arbitrators. "Both 
parties were asked to cross out the names of anv proposed 
arbitrators that were unacceptable, to mark the remain in.•, 
names in order of preference." Mr. Schwartz designated 

Mark A. Buckstein his fifth choice, out of six possible 

. -> 

names. On May 30, 1973 the AAA sent Zack' 9 attorney a 
letter indicating that if Zack did not return the list 
of arbitrators by June 6, 1973 all names would be dpemed 
acceptable. Evidently no objection was ever made and on 
June 18 the AAA advised both parties that Mr. Ruckstein 
had been appointed as arbitrator. Copies of these letter*, 
from the AAA are attached as exhibits to Mr. Schwartz's 
reply affidavit. 

This procedure was proper. 

(b) Zack charges misconduct on the part of 
the arbitrator In refusing to hear pertinent evidence, 
relying on unlawful evidence and for other misbehavior. 

9 U.S.C. { 10(c). 

The specific evidence allegedly refused is 
the testimony of a Mr. Krasnov, Zack's New York repre¬ 
sentative "that Zack was a broker, a middle man, and 


> V 


\ 


7 


-109- 











4 


Chat he placed his cancellation of the June and July 
written contracts upon the necessities of the case 
[Decause Zack’s customer. Fox, needed the material by 
September in order to fulfill a Government contract, 
and] Intsel's manifest breach of the writing in failing 
to deliver as agreed." (Cataldo Affd. at 10). Mr. Zack's 
own affidavit contradicts the assertion that the arbi¬ 
trator refused Krasnov's testimony on this point. "Also, 

Hr. Krasnov testified before the arbitrator that he 
ha*’ cancelled the contract with Intsel for the latter's 
failure to deliver on the agreed date." 

The fact that the arbitrator did not credit 
this testimony is not reviewable since the arbitrator's 
award is conclusive as to issues of fact. See Oinouss^ m 
Steamship Corp. of Panama v, Sabre Shipping Corp ., 224 
F. Supp. 807 (S.D.N.Y. 1963). And the issue of whether 
the contract had been terminated is for the arbitrator 
to decide. Eastern Marine Corporation v, Fukaya Trading Co ., 
364 F.2d 80, 85 (5 Cir. 1966); Matter of Terminal Auxillar 
Maritime. S.A. . 6 N.Y.2d 294, 298 (1959). 

Zack claims that Exhibit B was not offered in 
evidence and yet was relied on by the arbitrator in making 
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his award. That is not true. Rxhibit B was Introduc ed as 
Exhibit hC. 

Zack's claim that neither Exhibit A nm B !>' 
the petition were admissible at the hearing because thev 
were not signed by the respondent is equally untenable. 
Fisser v. International Bank, 282 F.2d 231 (2 Cir. 1960); 
Joseph Muller Corp. Zurich v. Commonwealth Petrochemicals . 
Inc .. 334 F. Supp. 1013, 1019-20 (S.D.N.Y. 1971). The 
arbitrator may well have decided that the contract was 
between merchants and therefore did not require their sig¬ 
natures, U.C.C. § 2-201(2); or that even if the contracts 
did not meet the formal requirements of the statute, it 
was enforceable under the provisions of U.C.C. § 2-201(3)(b) 
because the respondent admitted the contract was made but 
contested only that it was not enforceable beyond the 
quantity of goods admitted; or, that it was enforceable 
under U.C.C. § 2-201(3)(c) because the goods had been 
accepted by the respondent. Under any of these inter¬ 
pretations, this Court would be bound by the arbitrator's 

•• 

conclusions even if it were erroneous. Olnousslan . supra ; 
Burchell v. Marsh . 58 U.S. 344 (1854). Nor is there any 
need for the arbitrator to have explained his reasons for 
his decision. Burhardt v. Polygraph Co. of America . 
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350 U.S. 198, 203 (1956) ; Sobel v Hertz, Warner A, 

469 F.?d 1211 (2 Clr. 1972). In any event, the respondent 
concedes In his brief (p. 12) that "Petitioner Issued n 
sales confirmation in writing accepting the order. 

The arbitration agreement appears as a printed clans, 
on the back of the sales confirmation of sale. 

(c) There is no basis for the charge that the 
arbitrator exceeded his power, no "manifest disregard 
for the law having been demonstrated. See Amicizi a 

Societa , supra , 274 F.2d at 808. 

In his memorandum of law, the respondent levels 

a series of charges of bias, some of which have been 
dealt with already. Others concern admitting "obviously 
hearsay evidence, obviously perjurious statements (by 
petitioner's witness1, and . . . badger[ing] the 
[respondent's] witness [Hr.] Krasnov [, Zack's N.Y. 
representative,] to the point where Krasnov got up and 

left during his testimony." 

Mr. Schwartz, petitioner's attorney, who was 

present during these proceedings has sworn by affidavit 
that there was no indication of partiality by the arbi 
trator toward either side. 
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Respondent argues that there was a manifest 


exaggeration of damages and that this evidences partial it y 
or bias on the part of the arbitrator. While it is true 
that the total selling price on the purchase contracts 
of January 13, 1969 and August 7, 1969 for a value of SO,000 
pounds Is only $24,760, the entire contracts as amended 
show sales of 70,000 pounds. (And see Respondent's Brief 
p. 13). The total arrived at by the arbitrator thus 
conforms with the amended contract. The reference In 
his award to January 13, 1969 and August 7, 1969 Is merely 
a reference to the "Arbitration Agreements entered Into 
by the above-named parties." 

The admission of hearsay at the hearing Is of 
no Import, aince technical rules of evidence need not 
be followed at an arbitration hearing. Burchell v. Marsh . 
supra , 58 U.S. at 352. While perjury may constitute fraud, 
the respondent points to no specific testimony which is 
palpably perjurious. Finally Mr. Zack's own affidavit 
demonstrates that the arbitrator's alleged bias was hardly 
the cause of Mr. Krasnov's departure from the witness 
stand. Krasnov, seeing things were going ag^nst him. 
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ran to avoid further questioning 


The avard la confirmed. Coats to petitioner. 
It la so ordered. 


May 9, 1974 



V'T — r ~- * 


U.S.D.J. 












MILL bVRMHMflllUII DATE 

GENTLEMEN: 

PLEASE BE ADVISED THAT WE HAVE RECEIVED FORMAL MILL ACKNOWLEDGEMENT OF SUBJECT 
ORDER AND WE CONFIRM HAVING SOLD TO YOU AND YOU HAVING PURCHASED FROM US THE FOLLOW¬ 
ING MATERIAL SUBJECT TO THE TERMS PRINTED ON THE BACK. 

YOUR COOPERATION ON VERIFYING ALL DETAILS WILL BE APPRECIATED 


MARKS 


v km r Truly Yours. J 

International Selling Corporation • 



















S/24/69 GJ-C04 
CEGEDUR 28907 
ZACK METALS 
50240 - 0C5/8056J 

CLIENT EXTREMELY ANGRY ADCUT DELIVERY DELAY AND REQUESTS PARTIAL. 
SHIPMENT THIS WEEK. PLEASE ADVISE. 


c'.se:. i - y 

\’0V ;; 

No. J? » - A 

Cl. / ; I V, A ^ -1 . . 1* 


- 116 - 



T 


: R N AT I O N A L SELLING CORPORATION 

CAdT 4 2 NO STREET • NEW YORK, N. Y. 100)7 


P TO: 


Zack Metal Co. 

f msterdam Avenue 
it, Michigan 


be Order IV 


PURCHASED FROM: 


Ufalex as agents for 
Cegedir 


TELEPHONE: OXFORD 7-133) 

CABLE ADDRESS: INTSEL NEW YORK 
INTERNATIONAL TELEX: NY 434B INTL3CLL. N 


DATE OF ORDER 
CUSTOMER OROLR 
OUR CONTRACT 


Change Order IV 


January 13, 1969 
390b 

50240 - y.W. Zack 
MILL ORDI R 80035, 80152 

Date this change 6/23/69 


SALES AND PURCHASE CONTRACT 


DESCRIPTION OF MATERIAL 


We have placed this order originally for 40,000 lbs. 
against which we have shipped 10,000 lbs. The balance 
against this order therefore is 30,000 lbs. The 
customer wants to increase this order now by 5,000 lbs. 
and would like to add also the 20,000 lbs. ordered on 
our 50314/80152 to this order. We have ■ cancelled 
our 50314/80152 as per today’s change order, and the 
balance of order 50240/80035 should read: 


QUANTITY 


PURCHASE 

PRICE 


SAuili 

PRICE 


Lbs, 


1-5/8" O.D. 
1-3/4" O.D. 

1- 3/4" O.D. 

2- 1/8" O.D. 
1-3/4" O.D. 


1- 3/4" O.D. 

2- 1/8" O.D. 


.281 Wall x 14'8-19* 
.312' 


r\ 


length 


.281 
.312- 
.281 / 
,312-s 
.250 


Shipment of item 2 requested A.S.A.P. 

Shipment of balance requested for September** arrival 


cancelled 
15,000 
shipped 
cancelled 
15,000 
15,000 - 
10,000 


in Detroit 


f rr ;•** :r , 

•* \ ... »J*1 



a 






S T A T E M E N T 




18425 


INTSEL CORPORATION 

026 THIRD AVENUE • NEW YORK. N.Y 10022 

c ;:r ^v: —• * 

ini sf i new V, i pn. ,«n«...'a,. 



M.W. Zack Metal Co. 
27460 Gloede Drive 
Detroit, Michigan 48093 


M/vi. 3 11S*7t 
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STATE OF NEW YORK ) 

: ss: 

COUNTY OF RICHMOND ) 

ROBERT BAILEY, being duly sworn, deposes and says, that deponent is not a party 
to the action, is over 18 years of age and resides at 286 Richmond Avenue, Staten Island. 
N.Y. 10302. That on the - day of ‘ • l 974 deponent served the 

within upon J ■ 

' ' r ' - - ^ . / - 


within 

/ ■ /} 

attorney(s) for 


i, / t J {i ' ' 

in this action, at 

the address designated by said attorney(s) for that purpose by depositing 3 true copies <>f 
same enclosed in a postpaid properly addressed wrapper, in an official depository undei 
the exclusive care and custody of the United States post office department within the 
State of New York. 

)V®^7 


ROBERT BAILEY 


Sworn to before me, this 
day of 


' / 


WILLIAM BAILEY 
Notary Public, State of New York 
No. 43-0132345 
Qualified in Richmond County 
Commission Expires March 30, 1976 







